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LOCAL PURCHASE

Summary.  This regulation is issued pursuant to Army Federal Acquisition Regulation Supplement (AFARS) 1.304-90(e).  It provides policies and procedures for submitting authorized purchase requests to the Director of Contracting (DOC) for supplies, services, and construction for local purchase using appropriated and nonappropriated funds.

Applicability.   This regulation applies to all installation activities, including tenant and satellite activities, which obtain appropriated and nonappropriated fund acquisition support from the DOC.

Supplementation.  This regulation may be supplemented by major units and activities to aid in the internal processing and control of acquisitions.  No policies shall be implemented that contradict or lessen the requirements contained in this regulation.

Suggested improvements.  The proponent of this regulation is the DOC.  Send comments and suggested improvements on DA Form 2028 (Recommended Changes to Publications and Blank Forms) through channels to the Director of Contracting, ATTN:  ATZB-KTS.

Chapter and paragraph numbering.  The chapters and paragraphs have been numbered to correspond to the Federal Acquisition Regulation (FAR), DoD Federal Acquisition Regulation Supplement (DFARS), the Army Federal Acquisition Supplement (AFARS), and the TRADOC Regulation 715-3, TRADOC Acquisition Instruction (TAI) as an exception to the requirements of USAIC Memorandum 25-30.
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Chapter 1

Federal Acquisition Regulation System

Section I

Introduction
1.1. Purpose.  This regulation provides policies and procedures for acquisitions by Fort Benning and its satellite activities.

1.2.  References.  Appendix A contains required and related publications and prescribed and referenced forms.

1.3.  Explanation and abbreviations and terms.  Abbreviations and special terms used in this regulation are explained in the glossary.

1.4.  Responsibilities.  The DOC is responsible for contracting support such as awarding and administering contracts for supplies, services, and construction for designated activities at Fort Benning and for satellite activities logistically supported by Fort Benning.


a.  Acquisition personnel are charged with the responsibility of utilizing knowledge gained by daily contact with industry, commodities, markets, prices and through normal processes of acquisition to support the overall mission.  This responsibility includes questioning any contemplated acquisition action that appears to be inconsistent with good business practices or when in the judgment of the procuring personnel, the Government could be better served by a change in the requirements.  Acquisition of items questioned will not be made until all matters are resolved between the DOC and functional managers.  Questions may include, but are not limited to:



(1) Items contemplated for acquisition require further development and there is reasonable assurance that suitable stock items are available which essentially meet the requirements.



(2) Acquisition data furnished appears to be more or less restrictive than necessary to assure quality items from a product or performance standpoint.



(3)  Sufficient quality assurance data appears to be lacking.



(4)  Quantity, including economic reorder amounts, appears inconsistent with requirement.



(5)  Acquisition data is not adequate to properly identify and describe the item or services required.



(6)  Required delivery or performance date is unrealistic or cannot be reasonably obtained.


b. Only individuals assigned to the DOC are appointed Contracting Officers by Head of Contracting Activity (HQ TRADOC).  There may be others who have limited express authority to make purchases and to obligate funds.  These are individuals at various on and off post locations appointed ordering officers by the DOC.  Individuals in various requesting activities designated by a contracting officer to place calls against blanket purchase agreements (BPA's) or issue credit card purchases are expressly authorized to execute orders for supplies and services.  While other individuals are responsible for providing assistance in accomplishing the broad functions of contract administration, only those Government agents (contracting officer, ordering officer, BPA designee) with express authority may award, agree to or sign any contract or modification thereto, or in any way obligate the payment of money by the Government. Contracting Officers for non-appropriated funds (NAF) are appointed by the Installation Commander through the DOC.  Appropriated fund contracting officers shall also be appointed as NAF contracting officers pursuant to AR 215-4 to provide acquisition support for these actions exceeding $25,000.

Section II

Contracting Authority and Responsibilities.
1.602-3  Ratification of unauthorized commitments.  Only appointed contracting officers, appointed ordering officers, and individuals designated by a contracting officer to place calls against a blanket purchase agreement, acting within the scope of their authority, may enter into purchase agreements or contracts on behalf of the Government.  Action taken by other personnel that results in a commitment to pay for supplies or services may not be binding on the Government and is an "unauthorized commitment."  Unauthorized commitments are an embarrassment to the Army, work a hardship on vendors, and may result in disciplinary action against the individual(s) involved.  When a vendor or contractor finds they cannot be paid in the normal way because no procurement document (purchase order, contract, etc.) exists to cover the items or services they have furnished, they should contact the Directorate of Contracting for information on how to receive payment.  The vendor is advised to submit the invoice to the individual who ordered the supplies or services.  It then becomes that individual's responsibility to take prompt action, in accordance with subparagraph 1.602-3(b)(3)(90) below, to resolve the unauthorized commitment.

1.602-3(b)(3)(90)  Ratification Procedures.


a.  Ratification of an unauthorized commitment is the primary method for providing relief to vendors or contractors who have furnished property or services to the Government without formal contractual coverage.  Ratification is the act of approving an unauthorized commitment by an official, who has the authority to do so, for the purpose of approving payment for supplies or services provided to the Government. Unauthorized commitments cannot be ratified if:



(1)  they are made to circumvent or evade the procurement statutes and regulations;



(2)  there is a genuine doubt concerning a question of law or fact;



(3)  the transaction would not otherwise have been valid if made by a properly authorized contracting officer, ordering officer, or BPA designee;



(4)  the ratification action is not determined to be fair and reasonable as to price by the ratifying official.


b.  To initiate the ratification process, the individual making the unauthorized commitment shall forward to his or her Commander or Director documentation concerning the transaction, which shall include:



(1)  a statement, signed by the individual, describing the circumstances, why normal acquisition procedures were not followed, what bona fide Government requirement necessitated the commitment, whether any benefit was received by the Government and its value. They should also provide a comprehensive discussion to include any urgency, description of supplies or services ordered and provided, dates of incidences; parties involved in ordering, receiving, accepting such supplies or services, and any other pertinent facts.  The statements must be factual, accurate, and complete to present a chronology of events and actions that led to the unauthorized commitment; and



(2)  all other relevant documents including orders, invoices, receiving tickets, or other documentary evidence of the transaction.


c.  If the Commander or Director, after investigation of the circumstances, concurs that the unauthorized commitment should be ratified, the documentation shall be forwarded by memorandum through the Installation Chief of Staff for endorsement to the Director of Contracting. The memorandum from the Commander or Director must include comments that:



(1)  verify the accuracy and completeness of the documentation;



(2)  describe the measures taken to prevent a recurrence of unauthorized commitments, including a description of any disciplinary action (to be) taken under applicable authority; and



(3)  provide a funded purchase request and a complete description of the supplies or services which were provided to and accepted by the Government for the proposed ratification.


d.  Nonratifiable commitments are cases that are not ratifiable under paragraph b above may be subject to resolution as recommended by the General Accounting Office (GAO) under its claim procedure or as authorized by FAR Part 50.  Legal advice should be obtained in these cases.  Refer to chapter 32 for issues concerning non-availability of funds.


e.  Actions with an estimated value of $2,500 or more must be forwarded to the Commander, TRADOC for approval prior to ratification by the assigned contracting officer.


f.  If it is determined appropriate, the contracting officer and/or the Director of Contracting may withdraw any acquisition authority delegated to the individuals or units and/or recommend that personnel action be taken against the parties involved in an incident.


Chapter 3

Improper Business Practices and Personal Conflicts of Interest
3.1  Safeguards.
3.101  Standards of Conduct.

3.101-1  General.  Government business shall be conducted in a manner above reproach.  Transactions relating to the expenditure of public funds require the highest degree of public trust and an impeccable standard of conduct.


a.  The standards of conduct for Department of Army personnel directly or indirectly involved in acquisition or related activities are set forth in DOD 5500-7, Joint Ethics Regulation that implements 5 CFR 2635, Standards of Conduct for Employees of the Executive Branch, and the Procurement Integrity Act.  These regulations are to be reviewed at least semiannually by all personnel concerned with any phase of acquisition or related activities.  Personnel directly concerned with acquisition are normally assigned to the Directorate of Contracting and are involved in all aspects of preparing, awarding, and administering various types of contracts.  Personnel in acquisition related activities include, but are not limited to, those who:



(1)  determine requirements and prepare descriptions of supplies or services to be purchased;



(2)  determine technical requirements and prepare specifications and drawings pertinent thereto;



(3)  determine Government estimates of cost;



(4)  conduct pre-award surveys;



(5)  are involved in any aspect of contract administration, such as testing, engineering evaluation, quality control, quality assurance, or inspection and acceptance.


b.  The DOC is the official point of contact for contractors or potential contractors.  All requests for acquisition information will be referred to the Directorate of Contracting.  Unauthorized personnel will not discuss such details as requirements, production schedules, engineering problems, prices, quantities, delivery schedules, or other acquisition related matters with contractors or potential contractors.  The practice of unauthorized personnel contacting contractors or potential contractors could result in:



(1)  advance release of acquisition information (While it is the policy of Department of Defense that maximum information be made available to the public, exceptions are:  release of information on proposed plans regarding acquisitions, information received in confidence, information referrals or recommendations in connection with any given acquisition, and other acquisition records which are exempt from public disclosure by Federal statute or regulation.);



(2)  some contractors having an unfair advantage over others;



(3)  appearance of favoritism being shown certain contractors;



(4)  unfairly raising the expectations of the contractor or creation of the belief that the Department of Army has committed itself to an acquisition; and



(5)  the Government official making the unauthorized contact receiving disciplinary action for violation of regulatory and statutory requirements.


c.  The Director of Contracting or contracting officers assigned to his/her staff may designate any officer or civilian official to act as his representative in contacting contractors and potential contractors regarding acquisition related matters.  Such designations will be made on a case by case basis and in no event will they include authority to execute or agree to any contract or its modification.


d.  Requirements of the Procurement Integrity Act are controlled by the Staff Judge Advocate (SJA).  Any questions concerning their requirements  should be directed to the SJA.


3.101-2  Solicitation and Acceptance of Gratuities by Government Personnel.


a.  As a rule, no Government employee may solicit or accept; directly or indirectly, any gratuity, gift, favor, entertainment, loan, or anything of monetary value from anyone who (1) has or is seeking to obtain Government business with the employee's agency, (2) conducts activities that are regulated by the employee's agency, or (3) has interest that may be substantially affected by the performance or nonperformance of the employee's official duties.  Certain limited exceptions are authorized in DOD 5500-7 and 5 CFR 2635 and the Procurement Integrity Act.


b.  Sales representatives desiring to demonstrate their products at Fort Benning shall be referred to the Director of Contracting for execution of a "Vendor Demonstration Agreement" (see chapter 7).  This must be done before the demonstration takes place.  This procedure is designed to preclude Government personnel from accepting, or the appearance of accepting, gratuities, gifts, favors, etc., from potential contractors in violation of the standards of conduct indicated above.

3.101-3  Agency Regulations.

a.  The Joint Ethics Regulation prohibits Department of the Army (DA) personnel from releasing to a business concern or its representatives any information concerning future DA requirements or a proposed acquisition or purchase by any contracting activity of DA.


b.  Responsibility for determining business sources for acquiring supplies and services rests with the DOC.  Purchase requests may include suggested sources when known to the requesting activity; however, Government representatives of requesting activities shall not contact commercial firms to establish a list of business sources for the required supplies or services. 


c.  Market research may not employ contacts with business sources to determine delivery or price.  Such contacts provide businesses with information concerning future requirements and are prohibited by the regulation.

3.104  Procurement Integrity.  Both contractors and Government personnel are precluded from soliciting or offering future employment, accepting or offering gratuities, or soliciting or disclosing proprietary information in connection with a procurement action.  Certain individuals and contractors are required to certify that improper actions have not or will not be taken prior to award of certain actions.  The Staff Judge Advocate or Director of Contracting should be contacted for information concerning this matter and this should be done BEFORE any questionable actions are taken.

3.104-11  Processing Violations or Possible Violations.  Suspected violations of standards of conduct or procurement integrity will be brought to the attention of the Staff Judge Advocate or Director of Contracting, who will render a report of suspected violations through proper channels for administrative action.

Chapter 5

Publicizing Contract Actions
5.2  Synopsis of Proposed Contract Actions
5.203  Publicizing and Response Time.  Except for very limited circumstances, every proposed acquisition estimated to exceed $25,000 must be synopsized (publicized) in the Commerce Business Daily (CBD), a publication of the Department of Commerce, a minimum of 15 days before issuance of a competitive solicitation.  Additionally, Public Law 98-72 precludes contracting officers from commencing negotiation for award of a sole source contract until at least 30 days have elapsed from date of publication in the CBD.  Further, at least 30 days must be allowed for receipt of bids or proposals from the date of issuance of a solicitation.  The estimates reflected in tables 7-1, 7-2, and 7-3, provide sufficient procurement administrative lead time (PALT) to allow for compliance with the requirements of Public Law 98-72 and must be considered by the functional activities when establishing their required delivery dates or contract start dates.


5.5  Paid Advertisements
5.502  Authority.


a.  The Installation Commander has the authority to approve publication of paid advertisements, notices, or proposals.


b.  An exception to the authority to approve paid advertisements has been delegated to the Director of Civilian Personnel (DCP) under the provisions of AR 690-300, chapter 332 to approve use of paid advertisements for recruitment of civilian personnel for Fort Benning and serviced activities.


c.  DD Form 1535, "Request or Approval for Authority to Advertise", shall be used to obtain the approval to place paid advertisements in newspapers.  Each purchase request which includes a requirement for newspaper advertisement must be accompanied with a copy of the approval.

Chapter 6

Competition Requirements
6.1  Full and Open Competition
6.101  Policy.  The Competition in Contracting Act of 1984 (CICA) established full and open competition as the policy in Federal acquisitions.  This means that all sources are permitted to compete for Government requirements.  With certain limited exceptions, contracting officers shall promote and provide for full and open competition in soliciting offers and awarding Government contracts.

6.102  Use of Competitive Procedures.  CICA does not apply to small purchase procedures, the 8(a) program under which contracts are made with the Small Business Administration (SBA) for goods or services to be furnished under a subcontract by a small disadvantaged business concern, or contracts that are expressly authorized by another statute (i.e., contracts with the Federal Prison Industries, Inc. (UNICOR)  However, competition is required in small purchases exceeding $2,500 unless justified by a recommendation for other than full and open competition (appendix E).

6.3  Other Than Full and Open Competition
6.301  Policy.


a.  Title 10 U.S.C. 2304(c) authorizes contracting of Government requirements without providing for full and open competition when permitted by one of the statutory exceptions.


b.  The most common circumstances when other than full and open competition may be permitted are as follows:



(1)  When the supplies or services are available from only one responsible source and no other supply or service will meet the need.  Examples include where the Government's minimum needs can only be satisfied by unique supplies or services available from only one source and only one supplier with unique capabilities, and where the existence of limited data rights, patent rights, copyrights, or secret processes; the control of raw material; or similar circumstances make the supplies or services available from only one source.



(2)  When the need for supplies or services is of an unusual and compelling urgency and the Government would be seriously injured, financially or otherwise, unless it is permitted to limit the number of sources which it solicits.  An example is where the need is so urgent that procurement administrative lead time specified in tables 7-1, 7-2, and 7-3, "Estimated Procurement Acquisition Lead Time" (PALT), must be compressed by expedited procurement action, waiver of advance publication of the proposed procurement in the Commerce Business Daily (CBD), and/or reduction of normal time allowed for preparation of offers by prospective sources.



(3)  When a statute expressly authorizes or requires the acquisition be made through another Government agency or from a specified source or is for a brand-name commercial item for authorized resale.


c.  Where the circumstances in paragraphs b(1) and b(2) above appear applicable to a procurement in excess of $2,500, technical and requirements personnel are responsible for providing and certifying as accurate and complete all data necessary to support obtaining supplies or services with less than full and open competition.  Such data and certification will be submitted with the purchase request (DA Form 3953).



(1)  For procurements estimated in excess of $25,000, the information required by appendix D will be submitted in the sequence and format shown.  Information requested that is not applicable should be noted and the reason explained, if not apparent.   Questions in these areas should be directed to the Installation Competition Advocate (the Director of Contracting) or the Small and Disadvantaged Business Utilization Specialist (SADBUS).



(2)  For procurements over $2,500, but less than $25,000, the information required by appendix E will be submitted in logical sequence, as applicable.  No particular format is required.


d.  The activity's recommendations and information will form the basis for required justifications and approvals for acquisitions without full and open competition, which must be obtained prior to solicitation of offers.  Exception is permitted for requirements of extreme urgency, in which case telephonic approval of authority to proceed may be obtained from the contracting officer and followed up in writing within 5 calendar days.  Close coordination between the requesting office, the contracting officer, and the Competition Advocate is required in such cases.  All justifications and approvals must be made available for public inspection.  Therefore, all information must be complete and accurate.


e.  When a requirement must be processed in less time than the PALT (plus delivery) for simplified purchases less than $25,000 and does not limit competition, a Statement of Urgency must be prepared justifying the need for expedited processing even though a priority designator is shown on the purchase request.  The PALT is in no way correlated to the supply system priority designators.  The justification required by DA PAM 710-2-1, Using Unit Supply System (Manual Procedures) for priority designators 01-08 may satisfy the requirement for a Statement of Urgency provided the following topics are addressed:



(1)  A brief description of the end use of the item; if a service, what performance is required;



(2)  The critical date(s) for delivery or performance; and



(3)  A specific statement of the impact and what will happen if the date is not met.  An urgent requirement is not justified on the basis of a lack of advance planning by the requiring activity.


f.  A "Statement of Urgency" is not a basis for limiting competition.  If the urgency limits competition a "Recommendation for Other Than Full and Open Competition" must be provided in lieu of a "Statement of Urgency".

6.304  Approval of the Justification.  The approval levels for justifications are:


a.  The contracting officer (located in the DOC) for proposed contracts not exceeding $100,000;


b.  Head of Contracting Activity (HCA)(HQ TRADOC) Competition Advocate for proposed contracts exceeding $100,000 but not exceeding $1,000,000 (J&A must have local SJA, SADBUS, and local Competition Advocate review and recommendations included;


c.  The HCA for proposed contracts exceeding $1,000,000 but not exceeding $10,000,000  (Must include same reviews as in paragraph b above).  These must be signed by the Installation Commander.

6.5  Competition Advocates
6.501  Requirement.  Competition advocates are responsible for challenging barriers to and promoting full and open competition in the acquisition of supplies and services, reviewing the contracting operations, reporting opportunities and actions taken to achieve full and open competition and any condition or action that has the effect of unnecessarily restricting competition.  The Director of Contracting is designated as the Installation Competition Advocate and reviews local acquisitions not exceeding $100,000.


Chapter 7

Acquisition Planning
7.1  Acquisition Plans
7.102  Policy.


a.  The purpose of acquisition planning is to ensure that (1) the Government meets its needs in the most effective, economical and timely manner possible and (2) all applicable acquisition regulations, policies and procedures are followed for each acquisition.


b.  The functional manager or user has the overall responsibility for acquisition planning.  However, when a written acquisition plan is required, the contracting officer shall support the functional/user activity by preparing and maintaining the written acquisition plan.

7.104  General Procedures.


a.  The first step in any acquisition plan is the determination and description of the requirement.  A market survey or market research should be conducted to aid in formulating a description of the requirement.  Market survey or market research does not include contacting a contractor or potential contractor to obtain availability, delivery or price without participation of DOC or SJA personnel.  Market research sources include:



(1)  Supply cross reference handbooks H4-1 and H4-2 to obtain the manufacturer's name and part number (available in the Directorate of Logistics (DOL), Supply Division);



(2)  Catalogs published by manufacturers, distributors, and dealers;



(3)  Trade journals, trade associations;



(4)  Federal supply schedules;



(5)  Technical manuals;



(6)  Federal specifications;



(7)  Other Federal agencies;



(8)  State and local governments



(9)  Thomas Register (available in the Supply Division, DOL, and in DOC);



(10)  Magazines, periodicals, newspapers, yellow pages.



(11)  Sources Sought Synopsis published in the Commerce Business Daily (CBD) by DOC.


b.  Although preparation of the procurement data package (purchase request (PR), performance work statement, supply description, etc.) is the responsibility of the functional manager or user, coordination with the contracting officer, legal advisor, quality assurance evaluator, budget personnel, etc., may identify and resolve weaknesses in the procurement package which could lead to future difficulties in the acquisition process.  Appendix C contains a list of activities authorized to submit purchase requests (procurement data packages) to the DOC.  With some minor exceptions, the centralized logistical concept is utilized wherein only those activities that are functionally responsible for providing the supplies, services, or construction are authorized to submit a purchase request.  When preparing PR's for submission to DOC, activities should utilize the checklist at appendix B to ensure that all pertinent information is provided to facilitate timely processing of their requirement.  The return of PR's to activities for additional information or corrections to specifications cause unnecessary delays in awards.


c.  The DOC should not be tasked to acquire requirements for which competent technical assistance is not readily available to develop adequate purchase description, evaluate technical responses to solicitations, provide inspection and acceptance support, and assist in the administration of the contract.  Availability of competent technical assistance must be determined before any acquisition is initiated regardless of whether valid local purchase authority exists.  However, some of these services may be contracted for to supplement an activity's abilities to perform these tasks.  DOC should be contacted if this possibility is being considered.


d.  Generally each acquisition may be divided into five phases, as set forth below.  The charts at tables 7-1, 7-2, and 7-3 cover only that span of time from receipt of the PR through the time award is made, i.e., the Presolicitation Phase, the Solicitation Phase, and Evaluation or Award Phase. Close coordination and cooperation is required during all phases by all members of the acquisition team.   Using/requesting activities must consider all phases in determining when the item is required.



(1)  The Planning Phase is that period of time prior to initiating the purchase request in which the using or requesting activity determines its needs and obtains any required project approvals, programming of funds, etc.  



(2)  The Presolicitation Phase is that period of time after receipt of the PR in the DOC, but prior to issuance of the solicitation to prospective sources.  During this phase, acquisition personnel develop the contract clauses, obtain required approvals, obtain wage determinations for services and construction contracts when required, synopsize the acquisition, and perform numerous other requirements as appropriate and required.



(3)  The Solicitation Phase is that period of time allowed for prospective sources to review the solicitation and prepare and submit their offers in response thereto.  The time thus allowed, except for requirements $25,000 and less and in urgent situations, is 30 calendar days.  Exceptions should allow sufficient time for offerors to obtain quotes from their suppliers and subcontractors and then prepare and submit their offer.



(4)  The Evaluation or Award Phase is that period of time in which all offers are evaluated to determine which is the most advantageous to the Government and in which award is made.  With respect to contracts for services and construction, award should be made by such time as will permit the contractor to employ his labor work force, obtain special tooling, supplies, etc., prior to the date work is required to commence.



(5)  The Delivery or Performance Phase is that period of time in which the contractor is allowed to perform the contract.  Such time must be realistic to preclude (except where essential) the payment of premium transportation costs, overtime costs, etc.

7.190  Advance Acquisition Planning System  In compliance with AFARS 7.190, the DOC publishes an Advance Acquisition Plan (AAP) to assure effective utilization of resources, to avoid excessive year-end spending, to enhance prioritization, and ensure activity involvement in the overall acquisition process.  The AAP requires the support of all commanders and staff officers to be an effective management tool which facilitates orderly and responsive acquisition support.

7.190-1  Description.

a.  The AAP covers a calendar year period and is revised in December each year with a copy provided to responsible requesting activities.  It contains a list of annual recurring requirements to include a description of the requirements, requiring activity, contract number, dollar amount, current contract period, solicitation or option reminder date, PR receipt date or follow up date, target solicitation or date to issue option notice, target award or option execution date, and responsible Division within the DOC.


b.  The PR receipt dates reflected in the AAP allow sufficient procurement administrative lead time (PALT) to complete all acquisition actions in time to meet the activity's established delivery/performance dates.  Untimely submission of PR's for these requirements will jeopardize the continuity of contractual services or supplies, and may adversely impact upon other contracts vital to this installation.  Requesting activities will establish internal suspense systems for each of their requirements and will forward PR's for subsequent requirements so as to be received in the DOC by the required date.  PR's will be complete in all respects, to include applicable specifications, drawings, and other supporting data.  As an added emphasis, the DOC will issue "reminder notices" to each requesting activity to advise them of the date a PR must be received.

7.191  Lead Times and Cut-Off Dates

a.  AAP Requirements.



(1)  PR's not received in the DOC by the date reflected in the AAP will not be accepted for acquisition action unless submitted through the requesting activity's Director or Commander with a memorandum explaining the cogent reasons for the delay in submitting the PR by the date established in the AAP.  The memorandum must also specify the alternatives available to the activity if PALT is not adequate to permit the DOC to award a contract by the required date.  The PR and memorandum must be submitted to the Director of Contracting for concurrence or comments as to whether the requirement can be accepted late and still be contracted by the date required considering the PALT, statutory competition requirements, applicable labor laws, other regulatory requirements, and current workload.



(2)  Generally PR's for all annual requirements which cover a period concurrent with the fiscal year (October through September) will be submitted so as to be received in the DOC on or before 1 April.  PR's for annual requirements that cover a period which is not concurrent with the fiscal year will be submitted so as to be received in DOC at least 120 calendar days before the beginning date of the required contract.  These submission dates also apply to new requirements for contracts covering 12-month periods.  PR's received in excess of 60 days of the date set forth in the AAP will be returned to the functional manager.  These distort management data, commit funds unnecessarily, and affect installation cash flow.


b.  Nonrecurring Requirements and Routine Purchase Requests (PR's).



(1)  Acquisition regulations and directives place numerous requirements upon the contracting officer which are mandatory in effecting each acquisition.  Since these requirements may vary with each acquisition, the exact amount of lead time that will be required to effect an individual acquisition cannot be predetermined; however, adequate lead time can be estimated and, in general, is dependent upon the type and dollar amount of the proposed contract.  The charts at tables 7-1, 7-2, and 7-3 set forth an estimated PALT required for certain types of acquisitions based upon estimated dollar value and type of requirement.  The lead times charted do not allow for delivery or performance for formal contract agreements.  To the extent possible, stock levels should be established commensurate with the lead times charted.



(2)  Action will be taken by activities initiating PR's to submit their requirements in sufficient time to allow adequate PALT to process the transaction and obtain delivery or performance by the date required.  Insufficient PALT may result in the payment of higher prices for the supplies or services being acquired; failure to obtain delivery by the required date; increased administrative costs in processing mistakes in bids, protests, appeals, etc. (which are more likely to occur when adequate time is not allowed); and discourage prospective sources from selling to the Government.


c.  Urgent or Emergency Requirements.  When funds which must be obligated by end of fiscal year (30 September) or earlier have been cited on a PR and adequate time is not available to provide minimum PALT established by charts at tables 7-1, 7-2, and 7-3, approval to initiate acquisition action must be obtained from the Director of Contracting.  Such PR's must be for emergency or urgent requirements necessary for protection of health and life, for accomplishment of assigned mission, to remove essential equipment from deadline status, to prevent a work stoppage, or for other reasons where urgency of requirement can be readily established.  The PR will include appropriate justification for other than full and open competition pursuant to paragraph 6.301 herein.  If the Director of Contracting determines that award cannot be made in time to obligate funds cited, the PR will be promptly returned to the requesting activity to enable use of funds in other areas.


d.  Year End Cutoff Dates.  Desired cutoff dates are as set forth in USAIC Circular 37-108, published by the Directorate of Resource Management (DRM).  For planning purposes, the following policies shall be followed by DOC:



(1)  PR's with estimated values over $25,000 shall not be processed after 1 AUG of each fiscal year unless they are to be issued under a pre-existing contract such as GSA, FSS, or other agencies.  The exception will be for unusual and compelling requirements or Subject to Availability of Funds (SAF) requirements.  These must be urgent and meet all the requirements of FAR Part 6.  Coordination by DOC with the functional managers is required prior to issuing an RWOA.  Disputes shall be referred to the Director of Contracting.



(2)  PR's  shall not be processed after 15 SEP of each fiscal year or the date set for final cutoff in the DRM circular except for SAF requirements.  PR's received after this date shall only be processed with the specific approvals of DRM and the appropriate functional manager.  Requirements for activities with finance and accounting (F&A) offices outside of Fort Benning shall continue to be processed as long as awards are possible within acquisition regulations and time frames.  Coordination and disputes shall be handled as in paragraph d(1) above.

Table 7-1.  Estimated procurement lead time, small purchase and other simplified purchase procedures (reference chapter 13)


Average
Realistic


Processing
Acquisition
Delivery
Delivery/Start


Time*
Lead Time**
Time***
Date   

______________________________________________________________________________________________________________________________________________________________________________________

Supplies/Services
0  -  
$2,500
3 days
+
12 days
+
25 days
=
40 days

Construction
0  -  
$2,000
3 days
+
12 days
+
25 days
=
40 days

Supplies

$2,500 - 
$25,000
3 days
+
25 days 
+
25 days
=
53 days

Construction

$2,000 - 
$25,000
3 days
+
25 days
+
25 days
=
53 days****

Services

$2,500 - 
$25,000
3 days
+
25 days
+
25 days
=
53 days****

Federal Supply

Any Amount

3 days
+
25 days
+
33 days
=
61 days

  Schedule 

Federal Prison

Any Amount

3 days
+
25 days
+
159 days
=
187 days

  Industries

  (UNICOR)

NOTE:  Times stated are calendar days.

*Processing Time:  Time to obtain required approvals, certify funds, and process through functional manager (DOL, DPW, MEDDAC, etc.).

**Procurement Lead Time:  Time stated is from date of receipt of purchase request in DOC to date of order.  

***Average Delivery Time:  Actual delivery or performance times should be used, if known.

****Realistic Completion/Start Date:  Date that item will be delivered or performance starts.  Number of days required to complete a service  should be stated on the purchase description. 



Table 7-2.  Estimated procurement lead time, sealed bid contracting (reference chapter 14)

Supplies
$25,000 to $100,000
80  days


$100,000 or more
120 days

Service
$25,000 to $100,000
90 days


$100,000 or more
120 days

Construction
$25,000 to $100,000
90 days


$100,000 or more
120 days

Note:  Days are stated in calendar days.

1.  Lease of equipment is included under services lead time.

2.  One-time service and construction requirements estimated less than $25,000 are normally handled by simplified small purchase procedures (table at 7-1).

3.  Estimated procurement lead times are based on the assumption that the purchase request is adequate for procurement action to begin immediately upon receipt in DOC and that no problems such as mistake in bids, protests, etc., will develop during the procurement process.

4.  The procurement lead time stated is from date of receipt of purchase request in DOC to date of award.

5.  Delivery and completion time are not included.  The estimated number of days required to complete performance should be stated in the purchase description.

Table 7-3.  Estimated procurement lead time, negotiated contracting method (reference chapter 15)

Supplies
$25,000 to $100,000
120 days


$100,000 or more

150 days

Services
$25,000 to $100,000
120 days


$100,000 or more

150 days

Construction
$25,000 to $100,000
150 days


$100,000 or more

175 days

Note:  Days are stated in calendar days.

1.  Lease of equipment is included under services lead time.

2.  One-time service and construction requirements estimated less than $25,000 are normally handled by simplified small purchase procedures (table at 7-1).

3.  Estimated procurement lead times are based on the assumption that the purchase request is adequate for procurement action to begin immediately upon receipt in DOC and that no problems such as mistake in bids, protests, etc., will develop during the procurement process.

7.4  Equipment Lease and Purchase
7.401  Acquisition Considerations.


a.  There are situations when the Government's requirements may be more economically filled by lease rather than by purchase.  The decision to lease rather than purchase must be made on an individual case by case evaluation of comparative costs and other factors.  PR's for lease of equipment must be supported with complete and accurate lease vs. purchase analyses and justification when submitted to the DOC.  The criteria for justifying lease in lieu of purchase must be reviewed to consider adequacy of the following:



(1)  The Government's requirement is of short duration and purchase would be more costly than lease.  Generally, long term lease will be avoided in the absence of compelling circumstances.  Specify the length of period equipment is to be leased.



(2)  The probability that the equipment will become obsolete and that replacement within a short time will be necessary.  Leasing merely because future technological advances might make the selected equipment less desirable is not justification to lease.



(3)  The equipment is special or technical and the lessor will provide the equipment as well as maintenance and repair service at a lower cost than would otherwise be available to the Government if the equipment is purchased and maintained by separate contracts.



(4)  Adequate funds are not available with which to purchase the equipment, but funds are available to enable lease.  In such instances, the justification must include a statement as to the action taken to obtain funds enabling purchase in the future and the estimated date such funds may be available (See para (5)  below).



(5)  A determination whether the requirements justify the costs of an operating lease using Operation and Maintenance (OMA) funds.  DA policy guidance states that capital leases are considered installment purchases and should be funded accordingly, (purchases less than $15,000 will be funded with OMA funds and end items of equipment costing $15,000 and over will be funded with Other Procurement-Army (OPA) funds.  It is possible to lease with option to purchase equipment with OMA and not be a capital purchase.  However, in most cases, the second or third renewal of the lease will meet the criteria as being a capital purchase.  Therefore, if OPA funds are not available to purchase equipment costing $15,000 and over, OMA funds may be used to rent the equipment with no option to purchase or lease to ownership.



(a)  A capital lease, in theory, is a lease of items which will be used for a relatively long time.  The same items, if purchased by private industry, would be subject to depreciation over their life cycle.  These are the type of items an accountant would refer to as "capital goods."  The Army, and most other Federal Agencies, employ criteria, generally referred to as "expense or investment criteria" to determine if an item should be treated as capital or expense.  Expense items, obtained using "operational leases", are those consumed in a relatively short period of time or a business cycle.



(b)  In Government acquisition, the importance of this distinction is the appropriate funding for lease or purchase.  Capital items are to be leased or purchased with OPA funds only.  Expense items are to be purchased or leased with OMA funds only.  If the activity requires an item which has a fair market value of over $15,000, it should be purchased using OPA funds.  If it would be more cost effective to lease the item, the lease will be a capital lease and OPA funds are still the appropriate source for the lease.  For more specific rules, activities should refer to AR 37-1, paragraph 18-8.



(c)  It is not necessary for a lease to be renewed two or three times for it to be a capital lease.  As long as the lease term represents the acquisition of the item by installments, it is a capital lease.  If the payments, or a portion thereof, are applied to the acquisition cost, if the term of the lease is for the useful life of the item, or if the contract allows a discount acquisition price at the end of the lease, it could be a capital lease.  The bottom line is, if the activity needs a capital item and long term lease or purchase is contemplated, OPA funds are the only appropriate source.  OMA funds may not be used to finance a lease under these circumstances.  If OMA funds are not available locally, refer to higher headquarters for funding or reevaluation of the manner chosen to accomplish this part of the mission.  Requirements for capital equipment should not be satisfied with operating leases.


b.  The information below must be furnished, along with the PR, to DOC when equipment is to be rented or leased.  These apply to both the initial acquisition of equipment and the renewal or extension of existing equipment.  Purchase requests for lease of equipment will not be processed without supporting lease-versus-purchase analysis.



(1)  Commercial description of equipment to be rented.  Description must specify the item in terms of the performance or function required and other essential physical, functional, or environmental characteristics.  Descriptions should include:




(a)  Specific design, manufacturing process or procedures; or




(b)  Military standards or military specifications which would restrict a potential contractor's ability to satisfy the Government's requirements.



(2)  Authority to rent.  The specific authority to rent (lease) must be cited, plus authority to purchase at a later date, if applicable.  PR must specify if straight lease, lease to own, lease with option to purchase, or lease with purchase option credits is required.



(3)  Rental in lieu of purchase justification to include economic analysis.  Justification must clearly demonstrate that rental is more advantageous than purchase of the item or that rental is the only viable choice of obtaining the item (e.g., funding limitation, item required for a job of short duration).  The following must be considered depending on the type, cost complexity, and estimated period of use of the equipment.  




(a)  Financial and operating advantages of alternative types and makes of equipment.




(b)  Cumulative rental payments for the estimated period of use.  Include all prior contracts, delivery orders, purchase orders, or any other payments for the same equipment.




(c)  Net purchase price




(d)  Transportation and installation or removal costs




(e)  Potential obsolescence of the equipment because of imminent technological improvements




(f)  Availability of purchase options




(g)  Potential for use of the equipment by other agencies after its use by the acquiring agency is ended.




(h)  Trade-in or salvage or residual value.




(i)  Imputed interest




(j)  Availability of servicing capability, especially for highly complex equipment; e.g., can the equipment be serviced by the Government or other sources if it is purchased?



(4)  The estimated length of the period the equipment is to be leased and the extent of use within that period.



(5)  A statement as to action taken to obtain appropriate funds for purchase (if applicable).  Statement should describe the type funds requested, amount requested, expected date of receipt, approving authority of funds, and the action that is to be taken if funds are not received by the expected date.  



(6)  If procurement cannot be made competitively, a recommendation for other than full and open competition.  (See chapter 6 and appendixes D and E)



(7)  Specific maintenance required of contractor during rental period and when/where maintenance is to be accomplished.  (Government personnel do not repair contractor-owned equipment, other than user maintenance.)



(8) Provision for reducing contract rental amount for equipment down time.  (If equipment is not repaired within time specified by Government, rental fee may be prorated and appropriate deductions made for periods of inoperation exceeding a prescribed period of time.)



(9)  Installation and removal provision.  If equipment requires contractor shipping, installation, and removal, a statement indicating this should be listed as a separate item in the pricing schedule.



(10) Literature requirements.  Specify the operator manuals, parts lists, literature to order operating supplies, etc.



(11)  If future purchase is anticipated, specify if purchase option credits (rental payments that may apply in part or full to the purchase price of items)  should be incorporated into the contract and provide an estimate of the dollar amount that should be incorporated.


c. The provisions of most General Services Administration (GSA) or other contracts require that the contractor be given written advance notice when lease services are to be discontinued.  In most instances, advance notice of not less than 30 days is required.  Therefore, to enable compliance with advance notice requirements, requesting activities will advise the contracting officer not later than 45 calendar days prior to discontinuation of such lease.  Leased equipment will not be physically moved from one location to another until disposition instructions are provided by the contracting officer.

7.5  Vendor Demonstrations, Product Displays, "Free" Service Agreement.  Great care must be taken when allowing a contractor to demonstrate, display or provide a service at "no cost" to the Government.  Law and regulation require that the Government provide consideration for any benefits or services provided to it.  Therefore, before any such action is allowed, DOC and SJA should be contacted.   The contractor will be required to sign the agreement using the FB Form 60-R, Vendor Demonstration.  If this service is considered part of a pre-existing contract, the Commander or Director must contact the appropriate contracting officer for guidance.  The policies outlined shall apply to the day to day conduct of business and any special conferences or events.  These procedures are applicable to both appropriated and non-appropriated fund requirements.


a.  In order to facilitate the various needs of the units assigned to Fort Benning, several policies are available as noted below.  However, strict compliance is required for whichever option is chosen.  In either case, Commanders or Directors are required to sign the agreement and forward to DOC for approval prior to vendor visits.



(1)  Frequent Vendor Contact:  If the same vendor wishes to visit several times or with several units, the agreement may be executed to specify a specific duration and type of product or services to be demonstrated.  These agreements must be for a specific duration not to exceed 6 months from the date of the signing of the agreement by the vendor and Commander or Director.



(2)  Infrequent Vendor Contact:  One time visits require completion of the form with the specific times and products being set forth.  These agreements are valid for that visit only.



(3)  Vendor Contact for Combat Development or DBBL:  




(a)  If a vendor demonstration has been coordinated with and approved by the Technical Industrial Liaison Office (TILO) at HQ, U. S. Army Materiel Command, units are not required to process this agreement.  However, they are to strictly adhere to the policies and guidance established by that office.  It is the responsibility of the unit receiving the vendor for the purpose of a vendor demonstration  to verify that the vendors conduct is within the scope of the agreement executed by TILO, HQ AMC or another DA or DOD agency.  Questions concerning these matters may be addressed to the Administrative and Civil Law Division of the office of the SJA or the Contracting Officer in the DOC.




(b)  If coordination and approval has not been obtained from the TILO, directorates/DBBL shall have executed and on file a current agreement with the representative and company providing the briefing or demonstration.  Once executed, this agreement shall remain valid until such time as any of the signatories are no longer occupying the positions designated on the agreement.  It is the directorate's or DBBL's responsibility to assure that all agreements are current prior to any demonstration taking place.


b.  If a unit chooses to handle the arrangements themselves, it must be signed by the Commander/Director and vendor, all specifics required by the form completed, and the package forwarded to DOC for approval by a contracting officer prior to the first service or demonstration.  The requirements of subparagraphs a(1) and a(2) above, shall be followed by the Commanders or Directors depending upon the circumstance.


c.  If a unit prefers that arrangements be handled by the DOC, the unit should contact or refer the vendor to DOC.  Coordination and signatures will be accomplished by a representative from DOC.


d.  Units should not agree to demonstrations of commercial products available from numerous suppliers as this is considered "free advertising."  Vendors should be asked to provide advertising literature in lieu of personal demonstrations.  If the unit still considers a vendor demonstration to be in the best interest of the Government, the Contracting Officer in the DOC should be contacted prior to allowing the vendor demonstration.

Chapter 8

Required Sources of Supplies and Services
8.001  Priorities For Use of Government Supply Sources.


a.  Requirements for supplies and services must be satisfied from or through the sources and publications listed in descending order of priority as shown in table 8-1.


Table 8-1.  Priorities for Government supply sources.


Supplies
Services
______________________________________________________________________________________________________________________________________________________________________________________


(1)  Army inventories;
(1)  Blind and Other Severely Handicapped (Workshops)


(2)  Excess from other agencies
(2)  Mandatory GSA term contracts for personal property rehabilitation


(3)  Federal Prison Industries, Inc. (UNICOR)
(3)  Federal supply schedules


(4)  Blind and Other Severely Handicapped (Workshops)
(4)  Federal Prison Industries, Inc. (UNICOR), or commercial sources


(5)  Wholesale supply sources (GSA supply catalog, DLA,

(a)  Local commercial contracts


       military inventory control points, (commodity assigned items;

(b)  Other commercial sources


       DLA or GSA supply distribution centers)



(6)  Federal supply schedules




(7)  Local commercial contracts


(8)  Other commercial sources

8.002  Use of Other Government Supply Sources.  The following supplies or services must be acquired from or through specified sources, as applicable.  These requirements should be discussed with the appropriate functional manager or contracting officer before PR's are initiated.


a.  Public utility services must be acquired pursuant to the Statement of Areas of Understanding between Department of Defense and General Services Administration.  GSA has statutory authority to enter into area wide contracts with suppliers for utility services for periods not to exceed a term of 10 years.


b.  Printing and related supplies must be done by or through the Defense Printing Service (DPS).


c.  Automatic data processing and telecommunications acquisitions (see FAR Part 39).


d.  Leased motor vehicles (see subpart 8.11).

8.4  Ordering from Federal Supply Schedules
8.402  Applicability.  This subpart does not apply to orders for automatic data processing or telecommunications items or services from schedules.

8.404-2.  Optional Use.


a.  DOC is required to determine if the required supplies or services, or similar supplies or services fulfilling the same purpose, are available from Federal schedules before soliciting commercial sources. Other procedures may be used if further competition is judged by the contracting officer to be in the best interest of the Government in terms of quality, responsiveness, or cost.  


b.  Further competition with respect to Federal schedules is not required.  It is therefore much more economical to place an order under a Federal schedule than to solicit nonschedule sources.  Contracting officers need not seek further competition, determine fair and reasonable pricing, or consider small business small purchase set-aside procedures when placing an order under a Federal Supply Schedule.


c.  It is the responsibility of the requesting activity to provide rationale, i.e., Urgency of Need Statement or Recommendation for Other than Full and Open Competition as appropriate, when a Federal supply schedule item does not satisfy the requirement.


d.  Most schedules stipulate a minimum dollar amount or unit quantity that can be ordered at one time.  The contracting officer may submit orders below the established minimums subject to the contractor's acceptance of the orders.


e.  Requirements exceeding the maximum order limitation (MOL) are not authorized to be placed under the schedule contract.  The Government should take advantage of lower prices normally obtainable through definite quantity contracts for quantities exceeding the MOL.

8.405-1  Ordering from multiple-award schedules.


a.  Some Federal supply schedules provide several sources to make available a selection of supplies or services to meet a specific or unusual requirement.  When a PR in excess of $2,500 per line item requires an item other than the lowest schedule price, it shall be accompanied by a statement signed by the head of the requesting activity (Commander or Director) setting forth the facts 

justifying the particular requirement.  The justification may be based on considerations such as 



(1) delivery time in terms of actual need that cannot be met by a contractor offering a lower price; 



(2) specific or unusual requirements such as differences in performance characteristics; 



(3) compatibility with existing equipment or systems; 



(4) trade-in considerations that favor a higher priced item and produce the lowest net cost; and 



(5) special features of one item not provided by comparable items that are required in effective program performance.


b.  When an item of foreign origin has been requested, sufficient information to permit a determination of nonavailablity or unreasonable cost may be required with the PR.  See chapter 25 of this regulation for details to be provided.

8.6 Acquisition from Federal Prison Industries, Inc., (UNICOR)
8.604  Ordering Procedures.  Following the order of priorities listed in paragraph 8.001 above, the Government should purchase required supplies of the classes listed in the Schedule of Products (a copy of the Schedule is maintained in the Purchasing Division, DOC), made in Federal Penal and Correctional Institutions, at prices not to exceed current market prices.  The contracting officer may refer matters of market price to the cognizant product division identified in the Schedule or to the FPI Washington office for resolution.

8.605  Clearances.  Clearance is required from UNICOR before supplies on the Schedule are acquired from other sources.  Purchases from other sources because of a lower price are not normally authorized, and clearances will not be issued on this basis except as a result of action taken by the contracting officer to resolve questions of price under paragraph 8.604 above.  Disputes regarding price, quality, character, or suitability of supplies produced by UNICOR are subject to arbitration as specified by statute.  Activities whose requirement cannot be satisfied from the UNICOR schedule must provide a signed statement which clearly identifies the cogent facts explaining why the schedule items will not meet the requirement.  The contracting officer will forward the request for clearance to UNICOR.  Inability to meet required delivery dates is a valid reason for requesting a clearance from UNICOR.  Be sure that the delivery dates reflect actual needs and can be supported.

8.7  Acquisition from the Blind and other Severely Handicapped (Workshops).  The Government is required to purchase supplies or services on the Procurement List, published by the Committee for Purchase from the Blind and Other Severely Handicapped, at prices established by the Committee.  The contracting officer may acquire supplies or services listed on the Procurement List from commercial sources only if the acquisition is specifically authorized in a purchase exception granted by the designated central nonprofit agency.  The only purchase exceptions are when the workshops cannot provide the supplies or services within the time required, or the quantity required cannot be produced or provided economically by the workshops, or supplies identified on the Procurement List are available from DLA or GSA supply distribution facilities.


8.11  Leasing of Motor Vehicles.

a.
Purchase requests for leasing of motor vehicles shall be supported by a written statement signed by the head of the activity submitting the request, be sent through the Transportation Officer, and state: 



(1) the vehicles requested are of maximum fuel efficiency and minimum body size, engine size, and equipment (if any)  necessary to fulfill operational needs, and meet prescribed fuel economy standards;



(2)  the requested passenger automobiles (sedans and station wagons) larger than Type IA, IB, or II (small, subcompact, or compact) are essential to the agency's mission;



(3)  copies of internal approvals provided (including a lease vs. purchase analysis);



(4)  GSA has advised that it cannot furnish the requested vehicles;


b.  The purchase request documents must also contain:



(1)  scope of order, length of lease, description of lease arrangement, etc.;



(2)
method of computing payments;



(3)
a listing of the number and type of vehicles required, and the equipment and accessories to be provided with each vehicle;



(4)
responsibilities of the contractor or the Government for furnishing gasoline, motor oil, antifreeze, and similar items;



(5)
unless it is determined that it will be more economical for the Government to perform the work, a statement that the contractor shall perform all maintenance on the vehicles;



(6)
a statement as to the applicability of pertinent State and local laws and regulations, and the responsibility of each party for compliance with them; and



(7)
responsibilities of the contractor or the Government for emergency repairs and services;


c.  The contracting officer is required to obtain advice of counsel prior to initiating such actions.  Requesting activities should allow additional PALT in establishing required delivery dates.

8.70  Coordinated Acquisition
8.7002  Local Purchase of Commodity Assigned Items or Integrated Materiel Management (IMM) Assignments.


a.  When a purchase request includes an item which is in a Federal supply class that has been assigned by the Assistant Secretary of Defense (Production and Logistics) to one of the various military departments (Army, Navy, Air Force), Defense Logistics Agency (DLA), or General Services Administration (GSA) for centralized acquisition, the specific purchase exclusion or one-time local purchase authority shall be cited as part of the local purchase authority.


b. For DLA or GSA assigned items not coded "Local Purchase" in the Army Retrieval Microform System (ARMS) Monthly Army Master Data File (AMDF):



(1)  If over $100 per line item, a statement of the advantage of local purchase must be attached to the PR;



(2)  If over $5,000 per line item, a waiver approved by the DLA or GSA IMM manager must be attached to the PR.

8.7003  Commodity Assigned Test, Measurement and Diagnostic Equipment (TMDE).  A purchase request for test, measurement and diagnostic equipment (TMDE) (FSC 6625) shall include the approvals required by DA Pam 700-21-2.

8.7004  Purchase of Commercial Periodicals with Appropriated Funds.  Periodicals are publications in any medium which appear indefinitely at regular stated intervals, e.g., daily, weekly, bimonthly, quarterly, etc.  Included are newspapers, magazines, journals, newsletters, etc.  Periodicals issued by commercial, organizational, societal and governmental sources are included if there is a subscription charge to the Department of Defense.  Purchase requests for commercial newspapers, periodicals, and journals must be approved by DCA as delegated by the Chief of Staff.


Chapter 10

Specifications, Standards, and other Purchase Descriptions
10.002  Policy.


a.  In the preparation for acquisition of supplies and services, needs shall be specified in a manner designed to promote full and open competition.  The Government shall prepare specifications and purchase descriptions in terms of function (so that a variety of products or services may qualify), performance (including specifications of the range of acceptance characteristics or of the minimum acceptable standards), or design requirements.


b.  In fulfilling requirements, the following order of precedence shall be used to the maximum extent practicable:



(1)  Voluntary standards in lieu of other product descriptions, or as part of other product descriptions;



(2)  Commercial item descriptions in the acquisition of commercial or commercial-type products whenever voluntary standards cannot be used;



(3)  Government specifications stated in terms of functions to be performed or performance required, when voluntary standards or commercial item descriptions cannot be used; or



(4)  Government specifications stated in terms of design requirements only when no other form of product description can be used.

10.004 Selecting specifications or descriptions for use.


a.  Plans, drawings, specifications, standards, or purchase descriptions for acquisitions shall state only the Government's actual needs.  Items to be acquired shall be described by citing the applicable specifications and standards or by a purchase description containing the necessary requirements.  Specifications and standards shall be selectively applied and tailored in their application.  ""Selective application" is the process of reviewing and selecting from available specifications, standards, and related documents those which have application to a particular acquisition.  "Tailoring" is the process by which individual sections, paragraphs or sentences of the selected specifications, standards, and related documents are reviewed and modified so that each states the Government's requirements.  When specifications, standards, or other documents are referenced, the number, title, and date must be specified.  Amendments or changes to the specifications, standards, etc., must be identified to include the number and date.  General identification such as "the issue in effect on the date of purchase" or similar language is not permissible and shall not be used.


b.  Many specifications cover several grades, types, classes, etc., and provide for several options in accessories, methods of packing or packaging, methods of inspection, etc.  When such specifications are used, the description in the purchase request shall specifically indicate the grade, type, class, accessories, method of packing or packaging, method of inspection, etc., required.

10.004-1  Describing Requirements by Purchase Description.


a.  A purchase description may be used in lieu of a specification when authorized (see subpart 10.006) and, subject to the restrictions on repetitive use, where no applicable specification exists. An adequate purchase description is an aid to competition and, in the absence of competition, assists in determining the reasonableness of price.  A purchase description shall set forth the essential physical and functional characteristics of the materials or services required.  As many of the following characteristics as are necessary to express the minimum requirements of the Government should be utilized in preparing purchase descriptions:



(1)  Common nomenclature.



(2)  Kind of material; i.e., type, grade, class, alternatives, etc.



(3)  Electrical data, if any.



(4)  Dimensions, size, or capacity.



(5)  Whether surplus, remanufactured, or rebuilt items will be acceptable.



(6)  Principles of operation.



(7)  Restrictive environmental conditions.



(8)  Intended use, including:




(a)  location within an assembly, and




(b)  essential operating conditions.




(9)  Equipment with which the item is to be used.



(10)  Other pertinent information that further describes the item, material or service required.


b.  Purchase descriptions shall not be written so as to specify a product, or a particular feature of a product, peculiar to one manufacturer and thereby preclude consideration of a product manufactured by another company, unless it is determined that the particular feature is essential to the Government's requirements, and that similar products of other companies lacking the particular feature would not meet the minimum requirements for the item.  (See chapter 6 for acquisitions using other than full and open competition.)


c.  Generally, the minimum acceptable purchase description is the identification of a requirement by referencing one or more brand name products followed by the words "or equal."  This technique should be used only when an adequate specification or more detailed description cannot feasibly be made available by means other than reverse engineering in time for the acquisition under consideration.


d.  The term "brand name product" means a commercial product described by brand name and make or model number or other appropriate nomenclature by which such product is offered for sale to the public by the particular manufacturer, producer or distributor.  All known acceptable brand name products must also be referenced.  Where a "brand name or equal" purchase description is used, prospective offerors must be given the opportunity to offer products other than those specifically referenced by brand name if such other products will meet the needs of the Government in essentially the same manner as those referenced.  If modification to manufacturers' standard products to meet the purchase description requirements is anticipated, a minimum of 30 calendar days shall be allowed between issuance of the solicitation and opening of bids or receipt of proposals, provided that periods of less than 30 days may be set in cases or urgency.


e.  "Brand name or equal purchase descriptions shall set forth those salient physical, functional, or other characteristics of the referenced products which are essential to the needs of the Government.  For example, where interchangeability of parts is required, such requirement should be specified.  Purchase descriptions shall contain the following information to the extent available, and include such other information as is necessary to describe the item required:



(1)  Complete common generic identification of the item required.



(2)  All known acceptable brand name products.



(3)  Name of manufacturer, producer, or distributor of each brand name product referenced and manufacturer's address.



(4)  Make, model, or catalog number for each, and identity of the commercial catalog in which it appears.


f.  When necessary to describe adequately the item required, an applicable commercial catalog description, or pertinent extracts therefrom, may be used if such description is identified on the purchase request as being that of the particular named manufacturer, producer, or distributor.  The contracting officer will ensure that a copy of any catalogs referenced (except parts catalogs) is available on request for review by offerors in the DOC.


g.  The contracting officer must provide for full consideration and evaluation of "or equal" offers against the salient characteristic specified in the purchase description.  Offers will not be rejected for minor differences in design, construction, or features which do not affect the suitability of the product for its intended use.


h.  The words "or equal" should not be added when it has been determined that only a particular product meets the essential requirements of the Government, as for example, where the required supplies can be obtained only from one source; requirements are for specified medicines or medical supplies where it has been determined that only a particular brand name product will meet the essential requirements of the Government; or requirements are for supplies for resale where it has been determined by a selling activity that only a particular brand name product will meet the desires or preferences of its patrons.

10.004-2  Describing Requirements by Performance Work Statements (PWS).


a.  For procurements of services and specialized requirements like technical manuals--the performance work statement (PWS) should be as specific as possible about the nature and extent of the services to be performed or the item to be delivered.  Office of Federal Procurement Policy (OFPP) Pamphlet No. 4 titled "A Guide For Writing and Administering Performance Statements of Work For Service Contracts" should be used as a guide in writing PWS's.  The head of the requesting activity should ensure that the PWS included with the purchase request is phrased in language through which the required results can be obtained and the interests of both the Government and the contractor protected.  Before the PWS in finalized, it should be reviewed by acquisition and legal representatives, if possible, to determine its adequacy.   


b.  The elements of the PWS will vary with the size and nature of the requirement.  In general, however, they should cover the following matters, as appropriate:



(1)  A broad, nontechnical statement of the nature of the work to be performed should be set forth initially.  This should summarize the actions to be performed by the contractor and the results that the Government expects.  The various types or categories of work should be listed (it may be desirable, in some cases, to indicate that this list is not all-inclusive).  All further or amplifying descriptions of work will be covered by, or stem from this broad statement.  Therefore, it should be drafted carefully, the wording should be clear, and the full extent of the requirement should be covered.



(2)  In describing the requirement, the place or places where the work is to be performed shall be set forth.  The "contract site" and the regions within which travel may be necessary shall also be established.  The PWS shall also list, by full title, all guides that describe the work to be carried out.  And it should explain their applicability and indicate where they may be obtained.  Besides mandatory reference material, the contractor may find it necessary to consult other resource information, personal or published.  If such material is known to exist, the contractor should be advised where and how to obtain it.



(3)  A major aid in defining the work is establishing the functional requirements that the Government considers necessary.  The functional requirements should be expressed in terms of what the Government wants by the contract such as certain outputs, functions, or results.



(4)  Closely related to the functional requirement is the concept of phasing the work properly, that is, establishing the sequence in which the work is to be performed.  This permits the contractor to plan his personnel and other requirements with maximum efficiency.  It helps to prevent pricing distortions and it allows the Government to plan for adequate administration.  If phasing is not advantageous; when, for example, several broad but definable areas of work must be performed simultaneously; statements of these areas of work may be developed instead.  When either "phasing" or "areas" are utilized, they should be related to the functional requirements described above.



(5) In solicitations for the services of technical representatives for training others in the use or maintenance of the equipment, the specific equipment involved should be identified by name and model number and by the contracts under which they were procured.  When both factory services and field services are required, they should be differentiated clearly and the requirement for each set forth.  The echelon of maintenance should be indicated.  When training is required, the scope of instruction should be outlined in detail.  The contractor should also be required to submit his plan for carrying it out.



(6)  PWS's for the repair and reconditioning of equipment shall specify the Government's minimum needs.  Accordingly, the specifications shall prescribe only the repair adequate to ensure that the equipment will perform its mission safely and effectively.  For many items, the requisite quality of repair is implicit in commercial standards, making detail specifications unnecessary.  In these cases a broad PWS may be prepared.  This would require the contractor to furnish all parts, materials, and labor necessary to repair the item in accordance with the applicable commercial standard.



(7)  The PWS, PR, and Quality Assurance Surveillance Plan (QASP) must be submitted with the original purchase request.



(8)  If the scope of work can be clearly defined, and its cost estimated with reasonable accuracy, a fixed price arrangement should be used.  It is not always possible to determine in advance the work necessary to restore equipment to a serviceable condition.  When work cannot be predetermined, a representative of the  DOC should be contacted for determination as to type of contractual arrangement to be utilized.



c.  All PWS's, statements of work, purchase descriptions, and specifications developed for a specific requirement, and exceeds one page in length, will be submitted in a reproducible "hard" copy and a floppy disk.  The floppy disk may be prepared using any commonly available word processing format; Multimate. Advantage II, revision 4.0 or newer is preferred.  The floppy will be updated as changes occur and this should be done by the functional managers.

10.004-3  Describing Requirements for Construction (See chapter 36).

10.004-4  Describing Requirements for Repair or Replacement Parts (See chapter 17, para 17.75).

10.006  Using Specifications and Standards.


a.  Federal specifications and standards are mandatory for use in acquiring supplies and services covered by such specifications and standards except for the following acquisitions:



(1)  Required under unusual and compelling urgency, and using the indexed specification or standard would delay obtaining the requirement;



(2)  For items purchased under the small purchase limitation ($25,000),



(3)  For items, excluding military clothing, acquired for authorized resale, or



(4)  For construction or new installation of equipment, where nationally recognized industry or technical source specifications and standards are available.


b.  In addition to the exceptions given above, commercial products shall be competitively acquired whenever such products will adequately satisfy the Government's needs.  Commercial products are items sold or traded to the general public in the course of normal business operations and are not peculiar to the military.  Purchase descriptions as specified in paragraph 10.004-1 shall be used to describe commercial products.


c.  Military specifications and standards are also mandatory for use in acquiring items as are voluntary standards adopted by DOD and listed in the "Department of Defense Index of Specifications and Standards" (DODISS), except when any of the exceptions in a and b above apply.

10.010-1  Describing Requirements for Used or Reconditioned Items.  Generally, new items are available at reasonable cost; therefore, most activities do not consider requesting used material or equipment.  To insure economy, this practice will be reconsidered in cases where the quality and anticipated life of the product is not of prime importance; for example, pipe which would be used for temporary drainage, lumber for temporary shelters, and drums for temporary storage.  Such purchases are also practical in times of scarcity or emergencies, and when lead time does not permit acquisition of new material.  When used material is requested, purchase requests will contain the complete nomenclature of the new item and also specify as accurately as possible the degree of use, deterioration, or damage which will be acceptable.  In these cases, inspection will be made prior to award to ensure that the items comply with specifications.  Also, this permits exercise of judgment in evaluating the relative prices for the acceptance of those items conforming to specified minimum requirements.  In some cases where used materials will be considered, but not actually desired, the purchase request will be so noted.  In these cases, the market will be tested and results evaluated prior to actual acquisition.  When appropriate, use of the method stated above will facilitate and expedite obtaining desired material and at the same time obtain the best dollar value.  In some industries, there is a difference between repaired, remanufactured, and reconditioned items.  Because of this, great care should be exercised in the use of words describing acceptable levels of condition.

10.011  Describing Requirements for Books and Periodicals.  Each requirement for a book or periodical shall be described on the purchase request by giving the title of book or publication; publisher; author; subscription period; and ISBN number.  ISBN number is required for medical books.


Chapter 11

Acquisition and Distribution of Commercial Products
11.7002  Policy.  It is Department of Defense Policy to (1) satisfy its requirements, to the maximum extent practicable, through competitive acquisition of commercial items and (2) competitively acquire commercial products which best satisfy the Government's requirements, price and other factors considered.

11.7004  Requirements.


a.  DOD requires that solicitations for commercial items not require contract performance that is extended beyond customary industry practice for the product to be acquired.


b.  Commercial items shall be acquired using specifications that describe the item in terms of the performance required and form, fit and function or other essential physical characteristics.  Specifications shall not include:



(1)  Specific designs, manufacturing processes or procedures; or



(2)  Military standards or military specifications which would restrict a potential contractor's ability to satisfy the Government's requirements.


c.  Inspection requirements are as follows:



(1)  Government inspection of items acquired shall be limited to verifying that items tendered for acceptance conform to contractual requirements.  Inspection and test prior to tender for acceptance is the contractor's responsibility and shall be performed by the contractor in accordance with the contractor's standard practice.  Therefore, solicitations will not provide for inspections or tests to be performed by the Government prior to the time the items are tendered for acceptance.  However, contracting officers may tailor inspection requirements when it is determined that the commercial items to be furnished under the contract have critical applications.



(2)  The place or places at which inspection and acceptance will be performed, the acceptance criteria and any associated requirements shall be identified in section E, Inspection and Acceptance, of the solicitation.  These requirements may also be included in the specifications used to acquire the items.


d. Commercial items shall be packaged and marked in accordance with the contractor's standard practices unless unique military storage or operational needs require special packaging and marking.  Requiring activities shall provide documentation to clearly identify the needs or circumstances which mandate the use of special packaging or marking requirements.


e.  The Directorate of Information Management (DOIM) has functional responsibility for Federal information resources (see FAR Part 39).  Activities requiring technical data, computer software and commercial computer software defined below should contact the contracting officer or the DOIM as appropriate for assistance in developing their requirement.


f.  Warranties are as follows:



(1)  Commercial items shall be acquired with the warranties provided to the public as customary trade practice if the customary trade practice warranties adequately protect the Government's interests.  Tailored warranties shall be used when customary trade practice warranties do not adequately protect the Government's interests.  Tailored warranties should be considered when commercial items are not customarily warranted to the public.  However, activities should consult with the contracting officer to determine if it is appropriate to require offerors to provide warranties for commercial items that are not customarily warranted to the public or to tailor a specific warranty clause in a particular procurement.



(2)  For customary trade practice warranties:




(a) A warranty shall be considered to be in the Government's interests when it is customary trade practice to provide a warranty to the general public.  Market research and analysis will disclose if a particular class of commercial items (e.g., office equipment, etc.) is customarily offered for sale to the general public with a warranty.





(b) A commercial item warranty that limits the Government's rights does not adequately protect the Government's interests.  Similarly, a warranty's duration must be considered when determining whether or not the warranty adequately protects the Government's interest.  A warranty period that does not provide a reasonable time for a commercial item's operational use to verify that the item conforms to contractual requirements does not adequately protect the Government's interests.  For example, if the Government intends to store the item for a period prior to the item's actual use, the duration of the warranty should cover both the storage time and a reasonable period of actual use.

Chapter 12

Contract Delivery or Performance
12.102  Establishing Delivery or Performance Schedules.


a.  Delivery or performance schedules shall be included on each purchase request for any supply or service.  When establishing a delivery or performance schedule, the following factors should be considered:



(1)  Urgency of need;



(2)  Production time;



(3)  Market conditions;



(4)  Transportation time;



(5)  Industry practices;



(6)  Capabilities of small business concerns;



(7)  Procurement administrative lead time (PALT) (see chapter 7) for obtaining and evaluating offers and for awarding contracts;



(8)  Time for contractors to comply with any conditions affecting contract performance; and



(9)  Time for the Government to perform its obligations under the contract; e.g., furnishing Government property, performance of other contracts at the same site, etc.


b. In addition to the appropriate consideration of the items listed above, when scheduling the time for completion of a construction contract, the following factors should be considered:



(1)  Nature and complexity of the project;



(2)  Construction seasons involved;



(3)  Required completion date;



(4)  Availability of materials and equipment;



(5)  Capacity of the contractor to perform; and



(6)  Use of multiple completion dates.  Separate completion dates may be established for separable items of work.  When multiple completion dates are used, request for extension of time must be evaluated with respect to each item, and the affected completion dates modified when appropriate.


c.  Schedules that appear unreasonable or difficult to attain will be questioned by DOC personnel since such schedules may tend to restrict competition, be inconsistent with small business policies and result in higher contract prices.

12.102-1  Monitoring Contract Delivery Requirements.  Effective contract administration requires the efforts of representatives in both the requesting activity and the DOC.  When acquisition action has been completed in response to a purchase request, a copy of the acquisition document, which includes a firm delivery date, is furnished to the requesting activity by the functional manager.


a.  Upon receipt of the acquisition document, the requesting activity is responsible for:



(1)  Establishing a suspense system to monitor delivery;



(2)  Notifying the functional manager promptly of delinquent performance or delivery (generally, they should be notified not later than the day following the delinquency).  Additionally, they should be alerted before the required delivery date when it is reasonably anticipated that the contractor will not perform within the time required.



(3)  The notice of delinquency should include the purchase request number, acquisition document number, name of contractor, required delivery date, and specific failure of contractor.  The functional manager will contact the DOC for appropriate action.


b.  Contractors are responsible for delivery of the specified quantity of items in a fixed-price contract, within the allowable variation, if any (see chapter 12, para 12 4).  If a contractor delivers a quantity of items in excess of the contract requirements plus any allowable variation in quantity, it results in unnecessary administrative costs to the Government in determining disposition of the excess quantity.  When the "Delivery of Excess Quantities Clause" is included in the contract, the functional manager must be promptly notified of the excess quantity and the notification must recommend disposition.  A modification request with appropriate funding must be provided if the recommendation is for retention of the item(s) (see chapter 43).


c.  The contracting officer is responsible to:



(1)  Follow-up and advise the functional manager of the results to include information such as a revised delivery schedule, need for cancellation, need for termination, etc. 



(2)  Review all past due requirements each quarter to determine that essential contract administration functions are being accomplished. 



(3)  Coordinate with requesting activities as required based on results of quarterly review.

12.2  Liquidated Damages

a.  Liquidated damages should be used only when the time of delivery or performance is such an important factor in the award of the contract that the Government may reasonably expect to suffer damage if the delivery or performance is delinquent.  The purchase request may recommend inclusion of a liquidated damages provision in the contract or order.  However, their use is mandatory in construction contracts estimated at over $500,000.  The recommendation should include the amount of damages to be assessed the contractor for each calendar day of delay with explanation as to the method used in computing such amount.  The rate of assessment of liquidated damages must be reasonably considered in the light of requirements on a case-by-case basis since liquidated damages fixed without reference to probable actual damage may be held to be a penalty and therefore unenforceable.  For construction contracts, the rate as a minimum should cover the estimated cost of inspection and superintendence for each day of delay in completion.  Whenever the Government will suffer other specific losses due to the failure of the contractor to complete the work on time, the rate should also include an amount for these items; e.g., the cost of substitute facilities; the rental of buildings and/or equipment; or the continued payment of quarters allowances.


b.  If appropriate to reflect the probable damages, considering that the Government can terminate for default or take other appropriate action, the rate of assessment of liquidated damages may be in two or more increments which provide a declining rate of assessment as the delinquency continues.  The contract may also include an overall maximum dollar amount or period of time, or both, during which liquidated damages may be assessed, to ensure that the result is not an unreasonable assessment of liquidated damages.

12.4  Variation in Quantity
12.401  Supply Contracts.  A variation in quantity may be authorized in a fixed-price supply contract if the variation is caused by conditions of loading, shipping, or packing, or by allowances in the manufacturing process.  The overrun or underrun permitted in each contract should be based upon the normal commercial practices of a particular industry for a particular item, and the permitted percentage should be no larger than necessary to afford a contractor reasonable protection.  The permissible variation shall not exceed plus or minus 10 percent unless otherwise authorized.  Purchase requests should indicate the particular percent of variation (within 10 percent) for appropriate supply items considering the factors indicated above.

12.402  Construction and Other Service Contracts.  These contracts may authorize a variation in estimated quantities of unit priced items.  When the variation between the estimated quantity and the actual quantity of a unit priced item is more than plus or minus 15 percent, an equitable adjustment in the contract unit price shall be made  on the quantity outside the range upon demand of either the Government or the contractor.  


Chapter 13

Small Purchase and other Simplified Purchase Procedures

13.102 Purpose.


a.  The purpose of simplified procedures for small purchases is to (1) reduce administrative costs and (2) improve opportunities for small business concerns and small disadvantaged business concerns to obtain a fair proportion of Government contracts.  "Small purchases" are reserved exclusively for small businesses providing domestic manufactured or produced products if the Government's needs are satisfied.  Using activities whose market research reveals the need for other than full and open competition or domestic products for their requirement must comply with the provisions of chapter 6 and chapter 25 of this regulation as appropriate.


b.  Requirements aggregating more than $25,000 shall not be broken down into two or more individual requirements less than the $25,000 limit merely to permit negotiation under small purchase procedures.

13.108  Price Reasonableness.


a.  Occasionally an item can be obtained only from a supplier who quotes a minimum order price or quantity that either unreasonably exceeds stated quantity requirements or results in an unreasonable price for the quantities required.  In these instances, the contracting officer will inform the functional activity of all facts regarding the quotation and request it to confirm or alter its requirement.  Failure of the functional activity will result in the purchase request being returned without action.


b.  Regulations require that prices be determined reasonable before any award may be made.  If prices charged by small businesses are consistently higher for a product or service than are charged by large businesses, the requirement for set-aside for small business may be waived.  Functional activities should contact the SADBUS or contracting officer if this is the case on an item.

13.201  Blanket Purchase Agreements (BPA).  A blanket purchase agreement (BPA) is a simplified method of filling anticipated repetitive needs for supplies or services by establishing "charge accounts" with qualified sources of supply.  BPA's are designed to reduce administrative costs in accomplishing small purchases by eliminating the need for issuing individual purchase documents.  BPA's are established when numerous purchase orders can be avoided through use of this procedure and the firm will agree to a monthly consolidated payment.  Calls under BPA's may not exceed $25,000 by authorized individuals in the Purchasing Division, DOC, and by $2,500 by authorized individuals in requiring activities.  Most BPA's may now be replaced by use of Government credit cards.  Based on this, if a requiring activity wishes to have a BPA, the reasons that credit cards are not considered appropriate must be provided along with the request to establish the BPA.

13.401  Imprest Fund.  Imprest Fund means a cash fund established by an advance of funds for disbursement as needed from time to time in making payment in cash for relatively small purchases not exceeding $500 per transaction.  Availability for delivery must be within 60 days and the purchase must not require detailed technical specifications or technical inspections.  Use of the Government credit card should be considered before requesting use of the Imprest fund for an acquisition.  These requisitions should address why use of the credit card is not desired.

13.501  Purchase Orders (PO).  Purchase orders (PO) not in excess of $25,000 are effected by using DD Form 1155 to purchase supplies and services when BPA, Government credit cards, Imprest funds, or Standard Form 44 procedures are not used.  FOB destination shall be specified for supplies to be delivered unless there are valid reasons to the contrary.  Receiving reports shall be completed within the time specified in chapter 46.

13.502  Unpriced Purchase Orders.


a.  An unpriced purchase order is an order for supplies or services, the price of which is not established at the time of issuance of the order.  An unpriced purchase order may be used only when:



(1)  the estimated dollar value of the requirement will not exceed $25,000;



(2)  it is impractical to obtain pricing in advance of issuance of the PO;



(3)  the requirement is for:




(a) repairs to equipment requiring disassembly to determine the nature and extent of repairs;




(b)  material for which cost cannot be readily established; or




(c)  supplies or services for which prices are known to be competitive but exact prices are not known (e.g., miscellaneous repair parts, maintenance agreements).


b.  When a requirement satisfies the conditions above, a PR for issuance of an unpriced PO may be submitted.  The requirement should be described in as much detail as possible and, for repairs to equipment, provide a description of the failure in sufficient detail to obtain competition.  The requiring activity shall provide a realistic estimated monetary limitation on each line item of the purchase request.

13.504  Termination or Cancellation of Purchase Orders.

a.  The authority and determination to cancel or terminate a purchase order or delivery order rests with the contracting officer.


b.  The purchase order is an offer, not a contract, to the supplier to buy certain supplies or services upon specified terms and conditions.  A contract comes into being when the supplier accepts the offer.  It is relatively simple to cancel a purchase order, i.e., the offer, before acceptance by the supplier.  It is much more complicated and costly to terminate a purchase order, i.e., a contract, after acceptance by the supplier.  Therefore, time is critical.  Requests to cancel must be processed as soon as it is known the item is no longer required.


c.  Requests to cancel or terminate must be submitted on FB Form 43-R "Modification Request and Commitment".  Coordination with the contracting officer is necessary to determine action to be taken and information required to be submitted.


d.  The Government has the right to terminate for default after acceptance if the contractor fails to:



(1)  make delivery of the supplies or perform the services within the time specified in the contract,



(2)  perform any other provision of the contract, or



(3)  make progress and that failure endangers performance of the contract.


e.  The requiring or technical activity must be prepared to provide data to support the required determination by the contracting officer to terminate.

13.505  Standard Form 44, Purchase Order-Invoice-Voucher.  Standard Form 44 is a pocket-size purchase order form designed primarily for on the spot, over the counter, purchases of supplies and non-personal services by properly appointed ordering officers while away from the purchasing office or at isolated activities.  It is a multipurpose form that can be used as a purchase order, receiving report, invoice, and public voucher.  It may be used when all of the following conditions are satisfied:


a.  the amount of the purchase is not over $2,500,


b. the supplies or nonpersonal services are immediately available,


c.  one delivery and one payment will be made, and


d.  its use is determined to be more economical and efficient than use of other small purchase methods.


e.  use of  Government credit card is determined not to be appropriate.

13.8  Procedures for Providing Additional Clarifying or Correcting Information for Purchase Requests (PR).


a.  Procurement actions may require additional information be obtained from the requestor for simplified small purchases (less than $25,000), orders in any amount from primary sources (UNICOR and Workshops) and from Federal schedule suppliers (see chapter 8).  PR's for such actions will not be processed until clarifying or correcting information or data is received.  The following procedures will apply when additional information must be obtained from the requestor:




(1)  The activity submitting the PR will be contacted and advised of the clarifying/correcting information or data needed.



(2)  If the requested information is not provided by the close of the third workday after contact or valid extenuating circumstances have not been communicated, the PR will be returned without action.


b.  Exception to this time frame may be made for extenuating circumstances, e.g., the activity is unable to contact the user, or the user is an off post activity, or other valid reasons which are communicated to the contracting officer.  In any event, PR's will not be held past the appropriate acquisition lead time (see table 7-1).

13.9  Government Credit Cards (bank issued).

a.  The Government credit card program is to be used to pay for over the counter or telephone purchases when supplies or services are immediately available and a single delivery and payment will be made.  It is intended to supplement and simplify established small purchase procedures, and is designed to minimize cost/administrative burden and reduce procurement lead time.  Procedures for use and control of the credit cards are outlined in the TRADOC Standard Operating Procedure and local supplements.  Information in this area should be obtained by contacting Purchasing Division, DOC.


b.  With a few exceptions, any purchase under $2,500 that will be received or completed in 15 days or less should be purchased with credit cards.  Services as well as supplies may be purchased.  There is a requirement to purchase from small businesses unless the price is considered unreasonable, no known small business can provide the supply or service, or they cannot meet your required delivery dates.  (See paragraph 13.108.)  Vendors should be asked whether they are a large or small business.  Their statement should be accepted by the cardholder unless the cardholder has reason to suspect otherwise.  Questions in this matter should be directed to the SADBUS, DOC.


c.  Requisitions submitted with estimated amounts less than $2,500 shall contain a statement as to why a credit card purchase is not considered appropriate.  Requisitions received without a statement will be returned to the requiring activity by the functional manager prior to forwarding to DOC.  


d.  If attempts are made to use a credit card for a purchase and a vendor refuses to accept the card, the cardholder should contact Purchasing Division, DOC, immediately.  In the meantime, other vendors should be sought to make the purchase.  If attempts are unsuccessful, a requisition should be prepared including a statement as to why the card was not used.  This requisition should be processed in accordance with usual procedures.

Chapter 14

Sealed Bidding
14.101  Elements of Sealed Bidding.  Sealed bidding is a method of contracting that employs competitive bids, public opening of bids, and involves the following steps:


a.  Preparation of an invitation for bids (IFB), describing the Government's requirement clearly, accurately, and completely, avoiding unnecessarily restrictive specifications or requirements which might unduly limit the number of bidders.  The IFB includes all documents (whether attached or incorporated by reference) furnished prospective bidders for the purpose of bidding.


b.  Publicizing the invitation for bids through distribution to prospective bidders, posting in public places, and such other means as may be appropriate in sufficient time to enable prospective bidders to prepare and submit bids before the time and date set for public opening.


c.  Submission of bids to be opened at the time and place prescribed in the solicitation for public opening of bids.


d.  Evaluation of bids without discussion by the Government, considering price and price related factors included in the solicitation.  If any need for discussion is perceived by the requesting activity or if any factor other than price is felt to be the basis for award, strong consideration should be given to use of negotiated procedures. (see chapter 15.)

14.201-8  Price Related Factors.  The purchase request (PR) must specify any price related factors that should be considered in evaluation of bids.  Examples are:


a.  Temporary duty (TDY) costs to send inspectors or quality assurance evaluator's (QAE) to contractor's out of town facilities to inspect supplies or work when bids are submitted fob origin and fob destination other than Fort Benning.


b. Mileage costs associated with packing and transporting equipment to a contractor's facility for repair when equipment is to be delivered or shipped by the Government and bids will be evaluated for bidders located various distances from the installation.

14.202-1  Bidding Time.  These times are set by law and no deviations are authorized.  See table 7-2 for required time frames.

14.202-5  Descriptive Literature.  Except when descriptive literature is required by Federal, military, or other specifications, bidders shall not be required to furnish any unless it is needed to determine before award whether the products offered meet the specification and to establish exactly what the bidder proposes to furnish.  Therefore, PR's which require descriptive literature of the supplies/equipment being required shall specify:


a.  what descriptive literature is to be furnished by a bidder;


b.  the purpose for which it is required;


c.  the extent to which it is required to be considered in evaluation of bids; and


d.  the reasons why product acceptability cannot be determined without the submission of descriptive literature.

14.501  Two-Step Sealed Bidding.  Two step sealed bidding is a combination of competitive procedures designed to obtain the benefits of sealed bidding when adequate specifications are not available.  An objective is to permit the development of a sufficiently descriptive and not unduly restrictive statement of the Government's requirements, including an adequate technical data package, so that subsequent acquisitions may be made by conventional sealed bidding.  This method is especially useful in acquisitions requiring technical proposals, particularly those for complex items.  Activities formulating requirements for which this procedure may be appropriate should coordinate with the contracting officer early in the formulation of the requirement.

Chapter 15

Contracting by Negotiation
15.402  General.  Requests for proposals (RFP's) or requests for quotations (RFQ's) are used in negotiated acquisitions to communicate Government requirements to prospective contractors and to solicit proposals or quotations from them.  Solicitations shall contain the information necessary to enable prospective contractors to prepare proposals or quotations properly.  Contracting officers shall furnish identical information concerning a proposed acquisition to all prospective contractors.  Government personnel shall not provide the advantage of advance knowledge concerning a future solicitation to any prospective contractor.  Except for solicitations for information or planning purposes (see paragraph 15.405 below), proposals or quotations shall be solicited only when there is a definite intention to award a contract.  See table 7-3 for PALT.

15.404  Presolicitation Notices and Conferences.


a.  General.  Presolicitation notices and conferences may be used as preliminary steps in negotiated acquisitions in order to develop or identify interested sources; request preliminary information based on a general description of the supplies or services involved; explain complicated specifications and requirements to interested sources; and aid prospective contractors in later submitting proposals without undue expenditure of effort, time, and money.



b.  Presolicitation Notices.  When Presolicitation notices are used, the contracting officer shall prepare and issue the notice to potential sources and shall synopsize the notice.  Each Presolicitation notice shall define as explicitly as possible the information to be furnished in the response; indicate whether it is contemplated that the Presolicitation notice will be followed by a conference and a formal solicitation; and request an expression of interest in the contemplated acquisition by a specified date.  Detailed drawings, specifications, or plans will not be included with a Presolicitation notice.


c.  Presolicitation Conferences.  The Presolicitation conference shall not be used as a method for prequalification of offerors.  The contracting officer shall advise all organizations responding to the Presolicitation notice of the details of any pending Presolicitation conference; conduct the conference and arrange for technical and legal personnel to attend; and furnish copies of the solicitation to all organizations attending the conference.

15.405  Solicitations for Information or Planning Purposes.  When information necessary for planning purposes cannot be obtained from potential sources by more economical and less formal means, a solicitation for information and planning purposes may be justified.  If a requesting activity needs to obtain information which is not otherwise obtainable, a purchase request must be submitted to the Directorate of Contracting (DOC) in the same detail as if the Government intended to make an award; however, it must be distinctly annotated to specify its purpose and that no award is to be made for the requirement.  The request must be supported by memorandum describing the efforts made to obtain the information informally to include the method used (see chapter 7, para 7.104, personal contact, telephone calls, letters, etc.), responses received, and the reasons the information can only be obtained by issuance of a solicitation for information and planning purposes.  Based on the data in the memorandum, the contracting officer must determine in writing that a solicitation for information and planning purposes is justified and obtain approval.  If approved, the contracting officer can then issue the solicitation.

15.410  Amendment of Solicitations before Closing Date.  After issuance of a solicitation, but before the date set for receipt of proposals, it may be necessary to make changes to the solicitation.  Any information given to a prospective offeror or quoter shall be furnished promptly to all other prospective offerors or quoters by the contracting officer as a solicitation amendment if the information is necessary in submitting proposals or quotations or the lack of such information would be prejudicial to a prospective offeror or quoter.

15.413  Disclosure of Information.  After receipt of proposals, none of the information in them or concerning the number, identity or relative standing of offerors shall be made available to the public or to anyone in the Government not having a legitimate interest or need to know.  Some proposals have restricted data that shall be used only for evaluation and shall not be disclosed outside the Government without the permission of the prospective contractor.  Precautions must be exercised by those in the Government to preclude unauthorized disclosure of negotiated acquisitions during the preacceptance period or disclosure of restricted data at any time.

15.503  Unsolicited Proposal.  An unsolicited proposal is a written proposal that is submitted to the Government on the initiative of the submitter for the purpose of obtaining a contract and is not in response to a formal or informal request.  Unsolicited proposals are a valuable means for Government agencies to obtain innovative or unique methods or approaches to accomplishing their missions from sources outside the Government.  Advertising material, commercial product offers, contributions, or technical correspondence are not unsolicited proposals.  Upon receipt of an unsolicited proposal, it is to be forwarded to the control officer as illustrated in table 15-1.


Table 15-1.  Forwarding unsolocited proposals.

Area of Interest
Location of Control Officer

__________________________________________________________________________________

Base Operations
Directorate of Contracting

Mission, Training,
Send through DOC for forwarding to:

    and Doctrine
TRADOC Contracting Activity, 


Fort Eustis, VA;


Mission Contracting Activity, 


Fort Leavenworth, KS;


Directorate of Contracting,


Fort Huachuca, AZ.

15.604  Source Selection.  The contracting officer is responsible for contractual actions related to the source selection process.  The cognizant technical official is responsible for the technical requirements related to the source selection process.  While the lowest price or lowest total cost to the Government is properly the deciding factor in many source selections, in certain acquisitions the Government may select the source whose proposal offers the best value to the Government in terms of performance and other factors.  This may be the case, for example, in the acquisition of professional services, or when cost-reimbursement contracting is anticipated.  The solicitation shall clearly state the evaluation factors, including cost or price, that will be considered in making the source selection and their relative importance.  Technical activities who anticipate source selection procedures may be necessary for the acquisition should consult with the contracting officer during the planning phase of the acquisition (see chapter 7).

15.611  Best and Final Offers.  In accordance with DFARS 215.611(c)(i)(b), authority to approve additional (second or subsequent) best and final offers has been delegated to the Director of Contracting by TRADOC.

15.8  Price Negotiation
15.802  Policy.  Supplies and services shall be acquired from responsible sources at fair and reasonable prices.  Some form of cost or price analysis must be performed for each requirement over $2,500.  Efforts to determine fairness and reasonableness of prices increase with dollar value, complexity of requirements, and restrictiveness of competition.  The contracting officer is solely responsible for the determination of a fair and reasonable price.

15.803  General.


a.  Government personnel shall not disclose to an offeror or contractor any conclusions, recommendations, or portions of administrative contracting officer or auditor reports regarding the offeror's or contractor's proposal without the concurrence of the contracting officer responsible for negotiation.  This prohibition includes disclosure of the Government estimate.


b.  An estimate of the proper price level or value of the products or services prepared by the requesting activity must accompany each purchase request (PR).  This estimate must be as realistic as possible and may be based on physical inspection of products and review of items such as drawings; specifications; job process sheets; historical acquisition data; and engineering appraisal of the need for labor, materials, tooling, and facilities; scrap and spoilage factors.  The independent Government estimate shall:



(1)  contain a statement by the preparing official as to the basis used in compiling the estimate and as to the extent of its reliability,



(2)  be properly marked "FOR OFFICIAL USE ONLY" or classified to prevent unauthorized disclosure of the estimate,



(3)  serve as part of the basis for evaluating reasonableness of cost and for making awards on a sound basis,



(4)  establish realistic budgeting cost factors to support contract funding requirements,



(5)  provide a factual basis for analysis of proposals by furnishing a cost comparison bench mark, and




(6)  provide, as appropriate, for a breakout between recurring and nonrecurring costs.


c. The complexity of the estimating technique shall be commensurate with anticipated value of the acquisition.  Estimates shall not be based on budgetary constraints.

15.890  Business Clearance Memorandum.  Negotiated actions valued at over $500,000 and certain other cases require that a Business Clearance Memorandum (BCM) be developed to document the associated actions.  This will require supporting information from the functional activities.  The assigned contract specialist or administrator will notify you of when data is needed and in what form.  However, it should be noted that approval of BCM's must occur prior to negotiations or performance.  If requested to provide data, the functional activity must respond promptly so as not to delay the acquisition or modification process.

15.9  Best Value Contracting  There are procedures established where an award may be made to a contractor with other than the lowest price.  The process is very involved and requires close coordination between the user and the contract specialist.  Generally, when delivery, quality, performance, or past experience are crucial, best value may be a preferred method of procurement.  Contact DOC as soon as it is determined that a requirement might meet these criteria.

Chapter 16

Types of Contracts
16.1  Selecting Contract Types.  A wide selection of contract types are available to the Government and contractors in order to provide needed flexibility in acquiring the large variety and volume of supplies and services required.  The contract types are grouped into two broad categories:  



(1) Fixed-price contracts and



(2) cost-reimbursement contracts.  

The specific contract types range from firm-fixed-price, in which the contractor has full responsibility for the performance costs and resulting profit (or loss), to cost-plus-fixed-fee, in which the contractor has minimal responsibility for the performance costs and the negotiated fee (profit) is fixed.  In between are various incentive contracts in which the contractor's responsibility for the performance costs and the profit or fee incentives offered are tailored to the uncertainties involved in contract performance.

16.102  Negotiating Contract Type.  A firm-fixed-price contract, which best utilizes the basic profit motive of business enterprise, should be used when the risk to the contractor involved is minimal or can be predicted with an acceptable degree of certainty.  However, when a reasonable basis for firm pricing does not exist, other contract types should be considered.  The appropriate contract type must be a consideration during acquisition planning (see chapter 7).  In some instances, a combination of fixed price and cost type provisions may be included in a single contract.  Contract type bears a direct relationship to the successful performance of a contract.  This requires consideration of complexity of the requirement, availability of Government or contracted personnel for surveillance or administration, and associated project budgetary constraints.

Chapter 17

Special Contracting Methods
17.202  Use of Options.  An option is a unilateral right in a contract by which, for a specified time, the Government may elect to purchase additional supplies, services, or construction called for by the contract, or may elect to extend the term of the contract.  Options must be prepriced in the award of the basic contract.  Options are not always appropriate if:  


a.  The contractor will incur undue risks; e.g., the price or availability of necessary materials or labor is not reasonably foreseeable;


b.  An indefinite quantity or requirements contract is appropriate (except that the contracting officer may use options for extending the term of such contracts;


c.  Market prices for the supplies or services involved are likely to change substantially; or


d.  The option should represent known requirements for which funds are available or likely to be made available.

17.202-1  Specifying Options.  The purchase request (PR) must specify the option quantities of supplies or services or the option performance periods that are required.  These options will be prepriced and will be considered in the evaluation for award.

17.207  Exercise of options.  Activities must submit a PR to the DOC requesting that prepriced options in contracts be exercised.  Options may be exercised in contracts after receipt of a PR only when the contracting officer determines in writing that:


a.  Funds are available;


b.  The requirement covered by the option fulfills an existing Government need;


c.  The exercise of the option is the most advantageous method of fulfilling the Government's need, price and other factors considered.


d.  The exercise of options usually requires a minimum of 60 days advance notice to contractors.  Therefore, the PR must be submitted 90 days to the start of the required performance period.

17.5  Interagency Acquisitions under the Economy Act
17.502  General.  Under the Economy Act, an agency may place orders with any other agency for supplies or services that the servicing agency may be in a position or equipped to supply, render, or obtain by contract if it is determined by the contracting officer that it is in the Government's interest to do so. Offloads to non-DoD activities require approval from HQ, TRADOC.

17.502-1  Procedures.


a.  TRADOC Regulation 715-3, paragraph 17.502, contains policy on transfer of TRADOC requirements to other Government agencies (referred to as "offload") for performance, either in-house or by contract. Offloading will not be used to circumvent funding and contracting regulations.  


b.  Requests to offload shall be in the format prescribed by Memorandum, HQ TRADOC, ATBO-AR, 13 Jun 91, subject: Transfer of Acquisition Functions Outside TRADOC.  Requests shall be submitted with a decision paper which has been coordinated with the DOC, SJA, the DRM, and other directorates affected by the requirement to be offloaded to the installation commander or his or her designee.  The request shall reflect the economical aspects, cost benefits, trade off's, etc.  If the requirement is for services, provide rationale justifying that the services cannot be performed as conveniently or more economically by private contractors.  If it cannot be determined economically advantageous, specific rationale justifying offload shall be provided.  Copies of any resulting Memorandums of Understanding (MOU's) shall be furnished the DOC at the time of the request for off-load.  Any Military Interdepartmental Purchase Requests (MIPR's) associated with the approved off-load must be concurred in by the SJA and contracting officer.

17.502-2 Policy Concerning Nonappropriated Fund Instrumentalities (NAFI's).  DOD non-appropriated fund instrumentalities (NAFI's) exist to help foster the morale and welfare of military personnel and their dependents.  Providing regular Defense Department operating activities with goods or services is not directly related to that purpose.  The TRADOC acquisition policy is that NAFI's shall not generally be considered as a source for commercial type goods or services.  The furnishing of goods or services to a regular Governmental operating activity is outside the scope or charter of a NAFI's proper function.  The Comptroller General has repeatedly stated there should be no competition between Government instrumentalities and the private sector for Government business.  Contracting with a NAFI is generally not appropriate and, in many cases, is not legally justifiable.


17.70  Exchange of Personal Property.


a.  Exchange (trade-in) property is property which is not excess but is eligible for replacement (because of obsolescence, unserviceability, or other reason); and is applied as whole or partial payment toward the acquisition of similar items (i.e., items designed and constructed for the same purpose) and falls within one of the generic categories listed in DODI 4140.51, Exchange of Nonexcess Personal Property in the Department of Defense.


b.  Each PR which includes a requirement to be acquired on an exchange basis must be accompanied by:



(1)  A certification that the property is eligible for exchange and complies with all conditions and limitations of DODI 4140.51;



(2)  A written determination of economic advantage indicating:




(a)  the anticipated economic advantage to the Government from use of the exchange authority;




(b)  that exchange allowances shall be applied toward, or in partial payment of, the items to be acquired; and




(c) that, if required, the exchange property has been rendered safe or innocuous or has been demilitarized;



(3)  All applicable approvals for the exchange; and



(4)  A description of the property available for exchange (e.g., nomenclature, location, serial number, estimated travel value).



(5)  An estimate of the value of the property being offered for exchange.

17.75  Acquisition of Replenishment Parts.


a.  Replenishment parts that are fully identified and can be obtained from a number of known sources must be acquired on a competitive basis.  In general, such parts are of a standard design configuration, such as resistors, transformers, generators, spark plugs, or other parts having commercial equivalents.


b.  Replenishment parts must be acquired so as to ensure the safe, dependable, and effective operation of the equipment.  Where this assurance is not possible with new sources, competition may be limited to the original manufacturer of the equipment or other sources that have previously manufactured or furnished the parts as long as the action is justified.


c.  When the conditions of paragraph b above apply, PR's shall be accompanied by a signed certificate stating that the parts requested are not parts of standard design configuration (parts common), cannot be fully identified by purchase description or specification (manufacturer's drawings or other needed data), and must be obtained from the original manufacturer or his dealer to assure the requisite safe, dependable, and effective operation of the equipment.

Chapter 19

Small and Small Disadvantaged Business Concerns
19.201  General Policy.


a.  It is the policy of the Government to place a fair proportion of its acquisitions with small business concerns and small disadvantaged business concerns.  The Small Business Administration (SBA) counsels and assists small business concerns and assists contracting personnel to ensure that a fair proportion of contracts for supplies and services is placed with small businesses.  The Small Business and Small Disadvantaged Business Utilization Specialist (SADBUS) advises and assists requirements personnel on all matters which affect small businesses, historically black colleges and universities or minority institutions. 


b.  The Federal Acquisition Regulation (FAR) requires that contracting and technical personnel maintain knowledge of small and small disadvantaged business program requirements and take all reasonable action to increase small business participation in their activities' contracting processes.


c.  The Small Business Act is the authority under which the Small Business Administration (SBA) and agencies consult and cooperate with each other in formulating policies to ensure that small business and small disadvantaged business interests will be recognized and protected.


19.501  Set-aside Program.


a.  The purpose of small business set-asides is to award certain acquisitions exclusively to small business concerns.  A "set-aside for small business" is the reserving of an acquisition exclusively for participation by small business concerns.  A set-aside may be open to all small businesses.


b.  The contracting officer shall review acquisitions to determine if they can be set aside for small businesses, giving consideration to the recommendations of the SADBUS and document why a set-aside is inappropriate when the acquisition is not set aside.  All proposed acquisitions which are not small business-small purchase set-asides will be considered for small business set-asides.  


c.  Once a product or service has been acquired successfully on the basis of a small business set-aside, all future requirements for that particular product or service not subject to simplified small purchase procedures shall be acquired on the basis of a repetitive set-aside.  This procedure will be followed unless the contracting office determines that there is not a reasonable expectation that (1) offers will be obtained from at least two responsible small business concerns offering the products of different small business concerns and (2) awards will be made at fair market prices.  All future requirements that have been acquired successfully as a small disadvantaged business set-aside shall be acquired as small disadvantaged business set-asides except those (1) processed under small purchase procedures; or (2) for which the contracting officer determines that the criteria can not be met.


d.  Consistent with the requirements of Public Law 95-507, a special category of set-asides, identified as small business small purchase set-asides, has been established for acquisitions of supplies or services that have an anticipated dollar value of $25,000 or less and are subject to small purchase procedures.  A small nonmanufacturer responding to a small business small purchase set-aside may furnish any domestically produced or manufactured product.

19.502  Setting Aside Acquisitions.


a.  Acquisitions shall be set aside for exclusive small business participation if the contracting officer determines that there is a reasonable expectation that (1) offers will be obtained from at least two responsible small business concerns offering the products of different small business concerns; and (2) awards will be made at fair market prices.


b.  It is insufficient cause for not setting aside an acquisition when (1) a large percentage of previous contracts for the required item(s) has been placed with small business concerns; (2) a period of less than 30 days is available for receipt of offers; (3) small business concerns are already receiving a fair proportion of contracts for supplies and services; or (4) a "brand name or equal" product description will be used in the solicitation.


c.  The following requirements are not to be set-aside for small disadvantaged business:



(1)  The product or service has been successfully acquired as a small business set-aside;



(2)  The acquisition is for construction, including maintenance and repairs, and is under $2 million



(3)  The acquisition is reserved for the 8(a) program;



(4)  The acquisition is processed under small purchase procedures



(5)  Or, as otherwise excluded under the provisions of DFARS 219.1006.

19.8  Contracting with the Small Business Administration (8(a) Program)
19.800  Section 8(a) of the Small Business Act (15 U.S.C. 637(a)) established a program that authorizes the Small Business Administration (SBA) to enter into all types of contracts with other agencies and to let subcontracts for performing those contracts to firms eligible for program participation.  The SBA's subcontractors are referred to as "8(a) contractors."  Selecting concerns for the 8(a) Program is the responsibility of the SBA and is based on the criteria established in 13 CFR 124.101-113.


19.803  Selecting Acquisitions for the 8(a) Program.


a.  Through cooperative efforts, the SBA and the DOC match requirements with the capabilities of 8(a) concerns to establish a basis to contract with the SBA under the program.  Selection is initiated in one of three ways:



(1)  The SBA advises DOC through a search letter of an 8(a) firm's capabilities and asks DOC to identify acquisitions to support the firm's business plans.



(2)  The SBA identifies a specific requirement for a particular 8(a) firm or firms and asks DOC to offer the acquisition to the 8(a) Program for the firm(s).



(3)  Other proposed acquisitions may also be reviewed for the purpose of identifying requirements which may be offered to the SBA.


b.  When requirements are susceptible to 8(a) contracting, additional procurement lead time may be required.  Requesting activities should coordinate all requirements susceptible to 8(a) contracting with the DOC at the earliest possible date.

Chapter 22

Application of Labor Laws to Government Acquisitions
22.101  Labor Relations.

22.101-1  General.


a.  To ensure maximum uniformity in application and implementation of basic labor policies within the Department of the Army, all contacts, including inquiries from or to labor, management or other Government agencies relative to work stoppage disputes or other labor relation matters concerning acquisition initiated by Directorate of Contracting, will be made through or by the DOC.


b.  All problems arising out of labor relations of Government contractors vitally affect acquisition and are an essential part of acquisition responsibility.  All personnel will refrain from formal or informal contacts with labor organizations or Government agencies in connection with labor matters and shall remain impartial in, and refrain from taking a position on the merits of any labor dispute, and shall refrain from the conciliation, mediation or arbitration of any such dispute.


c. All labor disputes, work stoppages, or threatened work stoppages affecting contract work being performed on this installation will be promptly reported by telephone to the Director of Contracting.  The report, to the extent available, will include name of contractor, contracting agency, labor organization, and nature of dispute.  The Director of Contracting will notify appropriate installation activities and major command labor advisor and take actions deemed appropriate in disposition of the problem.

22.101-2  Entry of Labor Representatives to the Installation.  Requests by representatives of labor organizations to enter the installation for the purpose of conducting union business during working hours, in connection with a contract between the Government and a contractor which employs union members, will be referred to the DOC.  Response to each request will be prepared by DOC for signature of the installation commander after investigation and coordination with Staff Judge Advocate.

22.102  Federal and State Labor Requirements.  The Department of Labor is responsible for the administration and enforcement of the Occupational Safety and Health Act (OSHA).  All inquiries from contractors or contractor employees regarding the applicability or interpretation of the OSHA regulations shall be referred to the contracting officer for referral to the Department of Labor.

22.8  Equal Employment Opportunity.

22.808  Complaints.  Complaints received alleging violation of the requirements of Equal Employment Opportunity (Executive Order 11246) shall be referred immediately to the contracting officer.  The contractor that is the subject of a complaint shall not be advised in any manner or for any reason of the complainant's name, the nature of the complaint, or the fact that the complaint was received.


22.10  Service Contract Act of 1965, As Amended.

22.1003  Applicability.


a.  Subject to certain statutory or administrative exemptions, the Service Contract Act of 1965 applies to all Federal contracts, the principal purpose of which is to furnish services in the United States through the use of service employees.  When the contract amount is estimated to exceed $2500, a notice of intention to make a service contract must be filed by the contracting officer with the Department of Labor for issuance of a wage determination.


b.  Each purchase request for a services requirement subject to the Act shall contain the following information concerning the service employees expected to be employed by the contractor and any subcontractor in performing the contract:



(1)  Classes of service employees as identified in the Service Contract Act Directory of Occupations published July 1986 by the U.S. Department of Labor, or occupational titles and job descriptions of service employees which cannot be identified in the Directory.  A copy of this directory is available for use in the DOC;



(2)  The number of service employees in each class, and;



(3)  The wage rate that would be paid each class if employed by the Army and subject to the wage provisions of 5 U.S.C. 5341 (Wage Board for blue collar) or 5332 (General Schedule for white collar).


c.  The DCP can assist in determining and providing grade and salary data.  Procedures for computation of these rates are as follows:



(1)  Wages paid blue collar employees shall be the basic hourly rate for each class.  The rate shall be wage board pay schedule step two for nonsupervisory service employees and step three for supervisory service employees.  Determinations of applicable wage board rates are as follows:




(a)  Where the place of performance is known, the rates applicable to that location shall be used, or




(b)  Where the place of performance is not known, the rates applicable to the requesting activity's location shall be used.



(2)  Wages paid white collar employees shall be an hourly rate for each class.  The rate shall be obtained by dividing the general pay schedule step one biweekly rate by 80.

22.1018  Notification to Contractors and Employees.  The contracting officer will furnish the contractor a publication titled "Notice to Employees Working on Government Contracts" and a wage determination for posting at a prominent and accessible place at the worksite before contract performance begins.

22.1024  Cooperation with the Department of Labor.  Any apparent violations and complaints received must be promptly referred to the contracting officer for referral to the Department of Labor.  Employee complaints shall not be disclosed to the employer.

22.13  Special Disabled and Vietnam Era Veterans.

22.1302  Applicability.  The Vietnam Era Veterans Readjustment Assistance Act of 1971 applies to all contracts for supplies and services (including construction) of $10,000 or more.  The Act requires Government contractors to list all suitable employment openings with the appropriate local employment service office and take affirmative action to employ, and advance in employment, qualified special disabled veterans and veterans of the Vietnam Era without discrimination based on their disability or veteran's status.

22.1304  Department of Labor Notices.  The contracting officer will furnish to the contractor appropriate notices for posting in a conspicuous place available to employees and applicants for employment. 

22.1306  Complaint Procedures.  Complaints shall be promptly referred to the contracting officer.  The contractor in question shall not be advised in any manner or for any reason of the complainant's name, the nature of the complaint, or the fact that the complaint was received.


22.14  Employment of the Handicapped.

22.1402  Applicability.  Section 503 of the Rehabilitation Act of 1973 applies to all Government contracts in excess of $2,500 for supplies and services (including construction).  The Act requires the contractor to take affirmative action to employ, advance in employment, and otherwise treat qualified handicapped individuals without discrimination based upon their physical or mental handicap in all employment practices.  

22.1404  Department of Labor Notices.  The contracting officer will furnish to the contractor a notice concerning employment, to be posted in conspicuous places that are available to employees and applicants for employment.

22.1406  Complaint Procedures.  Complaints shall be promptly referred to the contracting officer.  The contractor in question shall not be advised in any manner or for any reason of the complainant's name, the nature of the complaint, or the fact that the complaint was received.

Chapter 23

Environment, Conservation, Occupational Safety, and Drug Free Workplace
23.3  Hazardous Material Identification and Material Safety Data.

23.302  Policy.


a.  The Occupational Safety and Health Administration (OSHA) is responsible for issuing and administering regulations that require Government activities to apprise their employees of 



(1)  All hazards to which they may be exposed;



(2)  Relative symptoms and appropriate emergency treatment; and



(3)  Proper conditions and precautions for safe use and exposure.


b.  To accomplish this objective, it is necessary to obtain certain information relative to the hazards which may be introduced into the workplace by the supplies being acquired.  Accordingly, activities submitting purchase requests shall submit a hazardous material certification on every requirement forwarded or acquisition regardless of dollar value that will require the delivery of hazardous materials.  Negative certifications are required.  Certifications shall identify whether requirements will result in delivery of hazardous materials or involve exposure to hazardous materials in any manner, e.g., performance of work, use, handling, transportation, inspection or disposal.  


c.  Major classes of hazardous material are identified in appendix A of the latest issue of Federal Standard No. 313, "Material Safety Data, Transportation Data and Disposal Data for Hazardous Materials Furnished to Government Activities".  Since the Federal standard does not conclusively list all hazardous materials, it is the responsibility of technical personnel to identify any material that, in their professional opinion, meets the definition criteria of hazardous material.


d.  The contracting officer will require Material Safety Data Sheets (MSDS) and hazardous warning labels be provided by the apparently successful offer prior to contract award for those supplies certified as hazardous.  A copy of the MSDS and hazardous warning label will be provided by the contracting officer to the Safety Office and to the functional activity for use in local mishap prevention and occupational health programs.


e.  Ozone depleting substances require special provisions and DOC should be contacted before requisitions are prepared.

223.370  Safety Precautions for Ammunition and Explosives.  The procedures above are not applicable to safety precautions for ammunition and explosives.  Coordination with the DOC is necessary before submitting purchase requests for ammunition and explosives.


Chapter 24

Protection of Privacy and Freedom of Information
24.1  Protection of Individual Privacy.

24.101  General.


a.  The Privacy Act of 1974 requires that when an agency contracts for the design, development, or operation of a system of records on individuals on behalf of the agency to accomplish an agency function the agency must apply the requirements of the Act to the contractor and its employees working on the contract.  The system of records operated under the contract is deemed to be maintained by the agency and is subject to the Act.  


b.  The Act does not apply to systems of records the contractor maintains on its employees; or the records generated by a State or private educational organization under a contract with the Government to provide training, when the records (admission forms, grade reports) are similar to and commingled with those maintained on other students.

24.103  Procedures.  Activities submitting purchase requests for requirements involving the design, development, or operation of a system of records on individuals to accomplish an agency function shall specifically identify the system of records on individuals and the design, development, or operation work to be performed in the work statement.

24.2  Freedom of Information Act.  The Freedom of Information Act specifies, among other things, how agencies shall make their records available upon public request, imposes strict time standards for agency responses, and exempts certain records from public disclosure.  Requests under the Act for information or copies of documents relating to contracts, Government estimates, acquisition plans, or other acquisition related data will be forwarded to the DOC through DOIM for consideration since the request may be acquisition sensitive.  It is strongly recommended that activities consult the DOD and DA implementing regulations prior to requesting any action by a contractor, especially "systems notices".

Chapter 25

Foreign Acquisitions
25.1  Buy American Act, Supplies.

25.102  Policy.


a.  The Buy American Act requires that only domestic end products be acquired for public use with certain exceptions.  Before a foreign source end product can be acquired, it must be determined that the item is not available in the United States, the cost of a domestic source item would be unreasonable, or that there is another reason not to apply the restrictions of the Buy American Act.


b.  Each purchase request for a foreign end product must be accompanied by a statement setting forth the following:



(1)  Description of the items requested, unit quantity, and purpose for which intended.



(2)  Estimated cost including transportation to destination and any applicable duty.



(3)  Country of origin and name and address of prospective contractor.



(4)  Facts clearly establishing the non-availability of, or feasibility of substituting, domestic source end products, including a listing of performance requirements or characteristics of the foreign end product which are not available in a domestic source end product and which are essential to meet the Government's need.  These facts shall clearly establish that the performance requirements or characteristics listed are essential to meet Government requirements and are not available in domestic source end products.  (Individual preference for a particular make or type of equipment is not sufficient justification.)



(5)  Reasons why the requirement cannot be foregone, the impact on the military operation should the foreign end product not be purchased, and whether the request is for a one time or recurring requirement.



c.  Activities should ensure that only domestic end products are received except when expressly authorized by the order or contract.  Foreign source end products otherwise must not be accepted and must be processed as nonconforming supplies in accordance with chapter 46 of this regulation.

25.2  Buy American Act, Construction.


a.  The Buy American Act requires that only domestic construction materials be used in construction in the United States with very limited exception.  The excepted materials shall be listed in the contract.


b.  If it is found that in the performance of a construction contract there has been a failure to comply with the clause at 52.225-5, Buy American Act, Construction Materials, those findings shall be provided to the Contracting Officer for action.

Chapter 28

Bonds and Insurance
28.102  Performance and Payment Bonds for Construction Contracts.


a.  The Miller Act requires performance and payment bonds for any construction contract exceeding $25,000 with certain exceptions.  In some instances, the contracting officers may waive the requirement for bonds.


b.  The contractor shall furnish all bonds, including any necessary reinsurance agreements, before receiving a notice to proceed with the work or being allowed to start work.

Chapter 32

Contract Financing
32.702  Policy.


a.  Except as provided below, each purchase request submitted to the DOC must have sufficient funds available for the acquisition contemplated, a citation of funds to be charged, and a statement in writing that funds are available.  The written statement is not required if funding procedures are automated and a positive accounting trail from the solicitation, contract, purchase order, or delivery order to a consolidated obligation listing is available.  Also, the funding requirement does not apply to purchase requests for agreements that do not obligate funds such as requirements contracts, basic agreements, basic ordering agreements, and blanket purchase agreements.


b. Requirements contracts and agreements may be established prior to ensuring fund availability; however, orders or calls against such contracts and agreements shall not be placed until funds have been certified.  A statement that funds will be made available must accompany the request to award the basic contract.


c.  Purchase requests for high priority requirements may be submitted before obtaining assurance of fund availability when the initiating and approving authority determines there is a high probability the requirement will not be canceled.  The contracting officer shall not issue a solicitation under the above circumstances unless the comptroller or his designee has inscribed and signed the following statement on the purchase request:

"This requirement is included or provided for in the financial plan for FY  .  The accounting classification will be              .  This statement is not a commitment of funds."


d.  Each activity and DRM with delegated authority to certify availability of funds will furnish the names of designated representatives (with specified limitations) to the DOC by use of DD Form 577 "Signature Card."  Signature Cards must be maintained current at all times and must be updated/renewed each September to be effective for the next fiscal year and must be rescinded or superseded in the event the delegated representative changes.  The purchase request will be rejected without action if verification of the signature on the purchase request reveals a corresponding signature card is not on file.


e.  When the amount of funds certified on the purchase request is inadequate to complete the acquisition, award will be withheld until adequate funds are made available except for bulk certification for stock funded items.  The requisitioning activity representative shall provide a memorandum on 1 Oct of each fiscal year authorizing a stated amount for additional funds which may be exceeded on each line item of stock funded purchase requests.  The memorandum will be maintained current by recession and a superseding memorandum provided in the event the responsible representative or the amount is changed. 

32.703-2  Contracts Conditioned Upon Availability of Funds.


a.  Fiscal Year Contracts.  A contracting action chargeable to funds of a new fiscal year may be processed to the point of award before these funds are available only for operation and maintenance and continuing services (e.g., rentals, utilities, and supply items not financed by stock funds) (1) necessary for normal operations and (2) for which Congress previously had consistently appropriated funds, unless specific statutory authority exists permitting applicability to other requirements.  Such actions are reasonably expected to be awarded within 90 days of the new fiscal year.  Extensions beyond that date require written approval of the Installation Competition Advocate.


b.  Indefinite Quantity or Requirements Contracts.  A one year indefinite quantity or requirements contract for services that is funded by annual appropriations may extend beyond the fiscal year in which it begins; provided, that (1) any specified minimum quantities are certain to be ordered in the initial fiscal year.


c.  Acceptance of Supplies or Services.  Supplies or services shall not be accepted under a contract conditioned upon the availability of funds until the contracting officer has given notice that funds are available.

32.703-3  Contracts Crossing Fiscal Years.  A contract that is funded by annual appropriations may not cross fiscal years, except in accordance with 10 USC 2410A which allows for the obligation of a contract at any time of the FY provided it is for 12 months or less and is for (1) maintenance of tools or facilities and provided that contractor performance begins in the fiscal year in which funds were obligated or (2) lease of real or personal property and associated maintenance; or (3) when the contract calls for an end product that cannot feasibly be subdivided for separate performance in each fiscal year (e.g. contracts for expert or consultant services). Provisions do exist for incremental funding of base operations contracts.  Contact DOC for associated information.

32.9  Prompt Payment.

32.903  Policy.  


a.  Invoice payments will be made by the Government as close as possible to but not later than the due dates specified in the contract, except the restrictions prohibiting early payment do not apply to invoice payments made to small disadvantaged business concerns (SDB's)  It is the policy of DOD to assist SDB's by paying them as quickly as possible after invoices are received and before normal payment due dates established in the contract.  Payment will be based on receipt of a proper invoice from the contractor and a Government report of satisfactory contract performance.


b.  Discounts for prompt payment offered by the contractor will form a part of the award, and will be taken by the payment center if payment is made within the discount period specified by the contractor.  As an alternative to indicating a discount in conjunction with the offer, contractors may offer discounts on individual invoices.  In connection with any discount offered for prompt payment, time is computed from the date of the invoice.  Discounts are offered as calendar days.  For the purpose of computing the discount earned, payment shall be considered to have been made on the date which appears on the payment check.  The activity will be charged with any discounts lost which were caused by late receiving reports.

32.904  Responsibilities.  For acquisition reporting purposes and closeout of contract files, the Finance and Accounting Office will furnish payment vouchers to DOC at time of payment for all delivery orders, contracts, purchase orders, blanket purchase agreements, and utilities such as electricity, natural gas, water, sewerage services, etc.


32.905  Invoice Payments.


a.  Except as prescribed in paragraph "b" below, the due date for Finance and Accounting to make an invoice payment is the 30th day after Government acceptance of supplies delivered or services performed by the contractor, whichever is later.  However, in the event acceptance does not occur timely, Government constructive acceptance is construed as the 7th day after the contractor has delivered supplies or performed services in accordance with the terms and conditions of the contract.


b.  The due date for making progress payments on construction contracts is 14 days after receipt of a proper invoice by DOC.  However, if DOC fails to annotate the invoice with the actual date of receipt,  the payment due date is the 14th day after the date of the invoice.  The due date for payment of any amounts retained by the contracting officer shall be as specified in the contract or, if not specified, 30 days after approval by the contracting officer for release to the contractor. 


c.  The due date for making final payment on construction contracts is either the 30th day after receipt by DOC or the 30th day after Government acceptance of the work completed by the contractor, whichever is later.  However, if DOC fails to annotate the date of receipt of the invoice, the invoice payment due date is the 30th day after the date of the invoice.  In the event acceptance does not occur timely, Government constructive acceptance is construed as the 7th day after contractor has completed the work in accordance with the terms and conditions of the contract.


d.  An interest penalty shall be paid for late invoice payments.  The interest penalty shall be absorbed within funds available for the activity that submitted the purchase request.  See chapter 46 for procedures for processing receiving reports.

Chapter 33

Protests, Disputes, and Appeals
33.1  Protests.

33.102  General.  A protest (written objection) may be filed by an interested party (one whose direct economic interest could be affected) with the contracting officer, higher headquarters, or General Accounting Office (GAO) on any Government acquisition, or the General Services Board of Contract Appeals (GSBCA) for Federal information processing (FIP) resource acquisitions.  Awards of acquisitions protested to the agency shall not be made until the protest is resolved unless HQ, TRADOC authorizes performance upon a finding that:


a.  Contract performance will be in the best interest of the United States; or


b.  Urgent and compelling circumstances that significantly affect the interest of the United States will not permit waiting for the GAO's decision.

33.2  Disputes and Appeals.

33.203  Applicability.  This part applies to all disputes with respect to contracting officer decisions on matters "arising under" or "relating to" a contract.  Government personnel shall refrain from discussing any issue in controversy between the Government and the contractor related to a claim or which could result in a claim unless expressly authorized by the contracting officer.  An issue in controversy can be part of a claim.

33.204  Policy.  The Government policy is to try to resolve all contractual issues by mutual agreement at the contracting officer's level.

33.208  Interest on Claims.  The Government shall pay interest on a contractor's claim on the amount unpaid from (a) the date the contracting officer receives the claim, or (b) the date the payment would otherwise be due, if that date is later, until the date of the payment.

33.211  Contracting Officer's Decision.  The contracting officer shall issue a decision taking into account the size and complexity of the claim, the adequacy of the contractor's supporting data, and any other relevant facts.

Chapter 36

Construction and Architect Engineer Contracts
36.2  Special Aspects.

36.201  Evaluation of Contractor Performance.


a.  The DOC is required to evaluate contractor performance and prepare a performance report using the SF 1420, Performance Evaluation (Construction Contracts), for each construction contract of:



(1)  $500,000 or more, or;



(2) more than $10,000, if the contract was terminated for default.


b.  The heading and Part I of the report shall be prepared by the DOC in original and one copy and submitted to the responsible technical activity.


c.  Part II, Items 9 through 11, 13, and 14, shall be completed by the individual designated to perform on-site inspection of contractor's performance (evaluating official).  Item 12 shall be signed by head of requesting technical activity or his designee (reviewing official) and the original copy will be returned to the DOC for submission to the central data base, U.S. Army Engineer Division, North Pacific.


d.  Before an overall unsatisfactory report is distributed, the contractor shall be notified by the DOC that an unsatisfactory report has been prepared and the facts on which it is based.  Any written comments made by the contractor shall be included in the report and mistakes of fact alleged shall be resolved and made a part of the report.  Additional coordination with responsible technical activity personnel will be accomplished to resolve questionable areas.


e.  Interim performance reports are authorized or required in certain circumstances.  Questions concerning this contract management tool should be directed to the contracting officer.

36.202  Specifications.


a.  Construction specifications shall conform to the requirements in chapter 10.


b.  The technical provisions of construction specifications shall be in sufficient detail so that, when used with the applicable drawings and the specifications and standards incorporated by reference, offers can be prepared on a fair and competitive basis.  References in specifications shall be to widely recognized standards or specifications promulgated by governments, industries, or technical societies.  The standards which best represent no more and no less than the Government's minimum needs shall be selected for incorporation by reference into the construction specifications.

36.203  Government estimate of construction costs.


a.  An independent Government estimate of construction costs shall be prepared and furnished to the contracting officer for each proposed contract and for each contract modification anticipated to cost $25,000 or more.  The contracting officer may require an estimate when the cost of required work is anticipated to be less than $25,000.  The estimate shall be prepared in as much detail as though the Government were competing for award and each element of cost should be thoroughly explained and supported.


b.  Access to information concerning the Government estimate shall be limited to Government personnel whose official duties require knowledge of the estimate.  Preparers must designate unclassified Government estimates as "For Official Use Only" and submit to the DOC with the purchase request, or at the earliest practicable time, but not later than the time set for opening of bids.  Each Government estimate shall be submitted in a sealed envelope marked to identify the requirement to which it pertains.


c.  The designation "For Official Use Only" shall be removed after all bids are read and recorded and the estimate shall be read and recorded in the same detail as the bids.  In the case of negotiated acquisitions, this shall not occur until the action has been awarded or canceled.


36.205 Statutory cost limitations.  Contracts for construction cannot be awarded at a price in excess of statutory cost limitations unless such limitations have been waived for a particular requirement.  Purchase requests shall identify each requirement subject to a statutory cost limitation and state the applicable cost limitation for each such requirement.

36.206  Liquidated damages.  See chapter 12, para 12.2 for instructions on use of liquidated damages.

36.210  Inspection of site and examination of data.  The Directorate of Public Works (DPW) shall provide the contracting officer information to make appropriate arrangements for prospective offerors to inspect the work site and to have the opportunity to examine data available to the Government which may provide information concerning the performance of the work, such as boring samples, original boring logs, and records and plans of previous construction.  The data should be assembled in one place and made available for examination.  If it is not feasible for offerors to inspect the site or examine the data on their own, an individual will be designated, whose name shall be included in the solicitation, who will show the site or data to the offerors.  Significant site information and data shall be made available to all offerors in the same manner, including information regarding any utilities to be furnished during construction.  A record shall be kept by DPW of the identity and affiliation of all offerors' representatives who inspect the site or examine the data.

36.5  Contract Clauses.

36.504  Physical Data.  When physical data is required, the DPW shall provide as a part of the procurement package:


a.  a description of investigational methods used, such as surveys, auger borings, core borings, test pits, probings, test tunnels that indicated physical conditions on the drawings and in the specifications when such physical data is to be furnished or made available to offerors before award that pertains to the performance of the work.


b.  a summary of weather records and warnings for the locale in which the work will be performed.  The summary shall be made a part of the solicitation.

36.505  Material and Workmanship.  The DPW shall provide as a part of the procurement package, a list of materials which require approval.  The list shall be made a part of the solicitation.  TRADOC Form 928-R, Material Approval Submittal, may be used by DPW to list the material requiring approval.

36.513  Accident Prevention.  The technical representative will advise the contracting officer whether special precautions are appropriate when the contract will involve work of a long duration or hazardous nature.

36.514  Availability and use of utility services.  When utilities will be furnished by the Government, a list of the available utilities shall be provided as a part of the solicitation package.

36.515  Schedules for construction contracts.


a.  TRADOC Form 930-R, Contract Progress Schedule, shall be used to monitor the contractor's progress.  This form will be given to the contractor at the preconstruction conference.  The contractor will list the major work elements and the percentage of each element he/she plans to complete each period.  The proposed schedule will be provided to DPW, Engineering Division, for recommendation of approval/disapproval.  A recommendation for disapproval will be supported with the rationale for the disapproval.  


b.  The contractor shall complete TRADOC Form 927-R, Contract Progress Report, and submit it to the contracting officer bi-weekly.  The contracting officer will post the percent complete to the Contract Progress Schedule.  Bi-weekly reports shall be coordinated with the inspector to resolve apparent discrepancies.  


c.  Job site visits shall be made to validate the contractor progress.  When making a site visit, TRADOC Form 926-R, Job Site Visit Memorandum, shall be used to document the site conditions/findings.  These should be performed as frequently as required to assure good progress and performance of the contractor.  The assigned contracting officer, contract administrator, and the end user should be contacted when these visits are scheduled to occur and asked to participate on a regular basis.

Chapter 37

Service Contracting
37.1  Service Contracts, General.

37.103  Contracting Officer Responsibility.  Contracting office actions usually begin upon receipt of a procurement request initiated by the requiring activity.  However, at any time during the acquisition process, organizations having questions or needing information related to contracted services, should contact the DOC for assistance.  Joint responsibilities of the contracting office and the requiring activity include:


a.  Reviewing procurement requests for completeness, possible conflicts of interest, and any restrictions on opportunities for competitive bidding;


b.  In coordination with the legal office, ensuring that the proposed contract action is consistent with existing laws and regulations;


c.  Development of the surveillance plan.

37.104  Personal services contracts.  A personal services contract may not be awarded unless specifically authorized by statute.  Personal service contracts for direct health care services are authorized by 10 U.S.C. 1091.  The requiring activity must provide a copy of the approval to enter into a personal services contract as required by DoDI 6025.5 Personal Services Contracting Authority for Direct Health Care Providers with the purchase request.

37.106  Funding and term of service contracts.  The term of contracts funded by annual appropriations shall not extend beyond the end of the fiscal year of the appropriations except:


a.  One year contracts for maintenance of certain tools, equipment, or facilities


b.  Multi-year service contracts;


c.  One year requirements or indefinite quantity contracts in which the minimum quantities are certain to be ordered in the fiscal year current at the beginning of the contract term; 


d.  Personal or non-personal service contracts for experts or consultants or contracts for educational services, which cannot feasibly be subdivided for separate performance in each fiscal year; or


e.  One year contract for operation of Government equipment.

Chapter 42

Contract Administration
42.101  Policy.  A receiving document is required to be forwarded to the Contract Administration Division (CAD), or DPW Contracting Division, DOC, within 1 workday after date of receipt of the invoice when a discount is offered or within 4 workdays for net 30.  This policy pertains to all services and all construction contracts including construction purchase orders over $2,000.  This policy does not apply to contracts such as lease/rental, billeting, equipment maintenance, supplies and equipment, subsistence, packing and crating, or where invoices are required by regulation to be approved by another agency.

42.90  Contracting Officer's Representative.  Contracting officer's representatives (COR) may be nominated by the requiring activity.  The nomination memorandum must include the nominee's qualifications and accompany the procurement package.  The COR, as a minimum, shall have read and be familiar with TRADOC Pamphlet 715-1 and successfully completed the COR course on-site at Army Logistic Management College (ALMC) or the Learning Resource Center (LRC) mode prior to appointment.  Additionally, the contracting officer shall personally brief each COR as to his/her duties and responsibilities as they pertain to each contract.


Chapter 43

Contract Modifications
43.102  Policy.


a.  Only contracting officers acting within the scope of their authority are empowered to execute contract modifications on behalf of the Government.  Other Government personnel shall not--



(1)  Act in such a manner as to cause the contractor to believe that they have authority to bind the Government; or



(2)  Direct or encourage the contractor to perform work that should be the subject of a contract modification.  


b.  Changes must be within the scope of the contract.  There is no clear line demarcating changes within the scope and changes outside the scope of the contract.  Each case must be viewed on the facts of the situation and a determination made as to whether the nature and function of the change will fundamentally alter the nature of the contract.  The determination should also include a review by the SJA .  The basic standard is whether the changed requirement was essentially the same work as the parties bargained for when the contract was awarded.  The change will be regarded as within the general scope when it can be fairly and reasonably considered to be within the contemplation of the parties at the time the contract was entered into.  The determination of what is within and what is outside the general scope is a difficult one, dependent on the circumstances of the individual contract.  Changes outside the scope include, but are not limited to:



(1)  Increases or decreases in the quantity of items to be delivered,



(2)  Increases or decreases in the number of buildings to receive work, or



(3)  Changes that alter the nature of items or service required by the contract.


c.  In determining whether a change constitutes a cardinal change (outside the general scope of the contract), the following factors are considered.  Changes outside the scope of a contract may be authorized by the contracting officer in very limited circumstances.  These are commonly called supplemental agreements.



(1) Has there been any significant change in the contract price as a result of the change?



(2)  Has the function of the end items of the contract changed?



(3)  Has the purpose of the contract been changed?



(4)  Have the competitive factors of the original solicitation been changed?



(5)  Does the contractor have the capability of performing the work as changed?



(6)  Can the contract be performed absent the change?



(7)  Can the change only be performed by the incumbent contractor?



(8)  The number and timing of the changes.

43.104  Notification of Contract Changes.


a.  When the requesting activity determines that changes are required in (i) the specifications (ii) the performance work statement, (iii) the place of delivery or performance, or (iv) in any part of an order or contract, a written request for modification shall be submitted on FB Form 43-R, Modification Request and Commitment.  A reproducible copy of FB Form 43-R, is provided after the Glossary of this regulation and may be reproduced on office copiers on an "as needed” basis.  Basis for modifying contractual documents may be to revise/change specifications, delivery, place of performance or delivery; reduce quantity of service or items; partial or complete termination; change the accounting and appropriations data; accept an over shipment; correct prices or add funds for any reason; add or delete items (e.g., shipping costs), etc.


b.  All requests for modifications to contracts, purchase orders, delivery orders, BPA's, and Imprest Funds shall be submitted on FB Form 43-R, Modification Request and Commitment.  (Informal memorandums and telephonic requests shall not be used to request modifications.)  Each Modification Request and Commitment form submitted shall reflect a unique 14 digit purchase request (PR) number of the original contract or PR line item number being modified, all appropriate blocks completed and funds certified by the appropriate certifying officer.  An explanation of the change or modification required shall be reflected in the description portion of the form to include a cost impact on making the change (increase or decrease in contract price broken out by cost elements. e.g., labor, materials, equipment and a performance impact, such as time extensions).  If additional space is required to describe the modification, request may be continued on plain bond paper.


c.  Once a change is determined necessary, the requesting activity must promptly ask for the modification to avoid any impacts on the contract or contractor.  What is a reasonable amount of time depends on the extent of the proposed change and any other relevant circumstances.  This is especially critical in construction actions.  For delays considered reasonable, the contractor is entitled to a time extension only.  For those delays considered unreasonable,  the contractor is entitled to an equitable adjustment for any costs incurred (excluding profit) as a result of the delay and a time extension.


d.  In cases of extreme emergency, verbal contact should be made with the contracting officer.  A decision as to whether to continue work or stop work will be made.  The contracting officer is the only one authorized to verbally modify the contract.

Chapter 45

Government Property
45.3  Providing Government Property to Contractors.  Contractors are ordinarily required to furnish all property necessary to perform Government contracts.  If Government property is to be provided to a contractor for use in performance of the contract or for repair or servicing, and the cost of the property furnished exceeds $10,000, the following information is required with the purchase request:


a.  Complete identity of the Government furnished property (GFP) to include national stock number, nomenclature, brief description, and if appropriate, make (manufacturer), model and serial number.


b.  Acquisition cost of each item.


c.  Age of the item being furnished. 


d.  Location of the GFP.


e.  Time and place the GFP will be delivered to the contractor.


f.  Statement as to the condition of the property.


g.  Name and telephone number of the point of contact for delivering the GFP.

45.5  Management of Government Property in the Possession of Contractors.

45.502  Contractor Responsibility.  The contractor is directly responsible and accountable for all Government property in accordance with the requirements of the contract.  This includes Government property in the possession or control of a subcontractor.

45.504  Contractor's Liability.  Subject to the terms of the contract and the circumstances surrounding the particular case, the contractor may be liable for shortages, loss, damages, or destruction of Government property.  The written determination by the contracting officer as to liability while in possession of a contractor serves the same purpose as a Report of Survey (see AR 735-5, para 13-23), even though the contractor is the accountable and responsible party.  

Chapter 46

Quality Assurance
46.103  Contracting Office Responsibilities.  The activity responsible for technical requirements is responsible for prescribing such inspection, testing, and other contract quality requirements essential to ensure the integrity of the supplies or services and providing information as to type and extent of Government inspections for specific supplies or services that are complex or for which unusual requirements have been established.


46.4  Government Contract Quality Assurance.

46.401  General.  Quality assurance actions are a responsibility of the activity requesting the acquisition.  Government contract quality assurance shall be promptly performed at such times and places as may be necessary to determine that the supplies or services conform to contract requirements.  Determination of conformance to contract quality requirements shall be made on the basis of objective evidence of quality.  As a minimum, quality assurance actions shall consist of an examination to establish:  type and kind; quantity; condition; operability, if readily determinable; and preservation, packaging, packing and marking, if applicable.

46.407  Nonconforming supplies or services.


a.  When supplies or services fail to conform in all respects to the contract requirements, they shall not be accepted and written notice shall be furnished promptly to the contracting officer.  The information furnished shall include:



(1)  the specific specification or performance quality requirement that the supplies or services fail to conform to with a detailed explanation of the reasons why the supplies or services fail to conform to the contract specification or quality requirements,



(2)  recommendations as to whether the supplies or services should be accepted or rejected and reasons therefor.  Ordinarily, when the supplies or services fail to conform in all respects to the contract requirements, they will be rejected when the failure to conform adversely affects performance, durability, reliability, interchangeability, effective use of operations, weight or appearance (where a factor), or health or safety.  There may be circumstances (e.g., reasons of economy or urgency) when acceptance of such nonconforming supplies or services is in the best interests of the Government.



(3)  if acceptance is recommended, contract price adjustment should be recommended and considered appropriate.


b.  The decision to accept or reject nonconforming supplies or services will be made by the contracting officer.  Except in the case of minor nonconformance, each contract under which nonconforming supplies or services are to be accepted shall be modified by the contracting officer in writing to provide for an equitable price reduction or other consideration before formal acceptance of such supplies or services.  


c.  Notices of rejection shall include the reasons for rejection and be furnished promptly to the contracting officer.  Promptness in giving this notice is essential because, if timely notice of rejection is not furnished, constructive acceptance may in certain cases be implied as a matter of law.  Recommended disposition instruction must also be provided.

46.5  Acceptance.  Receipt documents for supplies shall be processed in accordance with DA PAM 710-2-1, section V; or DA PAM 710-2-2, chapter 8.  Receiving documents for services and construction will be processed in accordance with chapter 42 of this regulation.  Receiving reports will be processed promptly to preclude loss of any discounts offered by the contractor or payment of interest for which the responsible activity may be held accountable (See chapter 32, para 32.905).

46.7  Warranties.


a.  A warranty is a promise or affirmation given by a contractor to the Government regarding the nature, usefulness, or condition of the supplies or performance of services furnished under the contract.


b.  The principal purposes of a warranty in a Government contract are to delineate the rights and obligations of the contractor and the Government for defective items and services and to foster quality performance.


c.  The Director of Contracting must approve use of a warranty except in acquisitions for commercial supplies or services or supplies and services in construction contracts when using the warranties that are contained in Federal, military, or construction guide specifications.  Any requests for use of a warranty requiring approval must be justified based on the following factors:



(1)  Complexity and function of an item and its use.  A warranty may be advantageous when the Government does not have sufficient opportunity to examine the items in order to determine conformity with specifications or whether there are defects in material or workmanship.



(2) The benefits to be derived from a warranty must be commensurate with the cost of the warranty to the Government.



(3) There must be assurance that an adequate administrative system for reporting defects exists or can be established dependent on nature and complexity of the item, location and proposed use of the item, storage time for the item, distance of the using activity from the source of the item, difficulty in establishing existence of defects, and difficulty in tracing responsibility for defects.



(4)  Whether or not the item is customarily warranted in the trade.



(5)  Duration of the warranty.


d.  Supply personnel and users must be made cognizant of the need to identify warranted supplies on receipt.  Requesting activity personnel must assure prompt notice of defective items is furnished the contracting officer.  Authority for providing notice to contractors during a warranty period rests solely with the contracting officer.

Chapter 47

Transportation
47.3  Transportation in Supply Contracts.  The requiring activity shall provide the DOC with information and instructions reflecting transportation factors applicable to the particular acquisition.  Purchase requests shall include rationale for justification for other than fob destination delivery terms.

Chapter 48

Value Engineering
48.1  Policies and Procedures.


a.  Value engineering is the formal technique by which contractors may voluntarily suggest methods for performing more economically and share in any resulting savings.  Contractor participation is voluntary and the contractor uses its own resources to develop and submit any value engineering change proposals (VECPs).  The contract provides for sharing of savings and for payment of the contractor's allowable development and implementation costs only if a VECP is accepted.  This voluntary approach should not in itself increase costs to the Government.


b.  Value engineering clauses for the incentive approach are included in supply, service, and construction contracts when the contract amount is expected to be $100,000 or more except when an exemption has been granted by HQ, TRADOC.


c. The contracting officer is responsible for accepting or rejecting the VECP within 45 days from its receipt by the Government.  Activities will promptly and objectively evaluate the VECP when requested by the contracting officer.


d.  Any VECP may be approved, in whole or in part, by a contract modification incorporating the VECP.  Until the effective date of the contract modification, the contractor shall perform in accordance with the existing contract.

Chapter 49

Termination of Contracts
49.2  Termination for Convenience.


a.  The Government may terminate for convenience whenever the contracting office determines that such termination is in the best interest of the Government.  The contracting officer shall terminate contracts for convenience only by a written notice to the contractor and only after proper authorization and instructions from the activity which requested the contract to be established.


b.  Contracts shall not be terminated for convenience if the contractor is in inexcusable default and the Government has a legal right to terminate for default, even though the Government's requirements for performance no longer exist.


c.  When the price of the undelivered balance of the contract is less than $5,000, the contract should not normally be terminated for convenience but should be permitted to run to completion.



d.  A settlement should compensate the contractor fairly for the work done and the preparations made for the terminated portions of the contract, including a reasonable allowance for profit.  The final settlement proposal from the contractor must be submitted within one year from the effective date of the termination.

49.4  Termination for Default.


a.  Termination for default is generally the exercise of the Government's contractual right to completely or partially terminate a contract because of the contractor's actual or anticipated failure to perform its contractual obligations.  This applies to all types of actions, including construction.


b.  It is essential that complete and accurate inspection records be maintained by the activity having the responsibility for inspection and acceptance.  The activity shall promptly provide the contracting 

officer the following information required for consideration in determining whether to terminate a contract for default: 



(1)  The specific failure of the contractor and any known reasons contributing to the failure such as lack of qualified personnel, lack of adequate supervision, lack of supplies and/or equipment, credit or other financial problems.



(2)  The availability of the supplies or services from other sources within the time constraints.



(3)  The urgency of the need for the supplies or services .



(4)  Any other pertinent facts requested by the contracting officer.  (Be sure to include any actions by the Government that may have contributed to the problems)


c.  The Government, upon termination for default, has the right to repurchase the terminated supplies or services elsewhere, or perform with in-house resources, and hold the contractor liable for any excess costs of the repurchase or in-house performance provided the damages are mitigated by the Government.  Activities should coordinate closely with the contracting officer to ensure the Government's right for repurchase is not jeopardized.
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Appendix B
Procedures for Preparing and Processing Purchase Requests
(Does not apply to non-appropriated fund awards made by DCA)

B-1.  Purchase requests will be submitted pursuant to Army Supply (710 series) and Finance (37 series) regulations.  

B-2.  Like or similar items which are generated in a single day (emergencies and high priorities excluded) must be consolidated on a single purchase request.  Requirements must not be split to avoid the local or small purchase dollar limitations.

B-3.  The following is a checklist for preparing a purchase request:


a.  Is the requirement authorized for local purchase?  (see chapter 2, appendix C.)



(1) If no-- purchase thru supply channels.



(2) If yes-- and the requirement cannot be purchased using a Government Credit Card (see chapter 13).


b.  Is technical assistance available to develop an adequate purchase description and provide for inspection/acceptance?



(1)  If no-- purchase thru the appropriate functional source that has such expertise.



(2)  If yes--


c.  Conduct a market survey/research, be careful of unauthorized commitments, be aware of the Ethics requirements, and look into vendor demonstrations.  See chapters 1, 3, and 7.


d.  In performance of c., you must describe the requirement, be aware of the National Stock Number or Federal Supply Class, be familiar with the appropriate Federal and Military specifications, know limits applied to repair or replacement parts, consider the requirements of brand name or equal, and be aware of the special requirements for service contracts.  See chapters 10, 22, 37 and 46.  For Construction, also see chapters 28 and 36.  Please review chapter 8 to assure that the requirements do not exceed any maximum order limitations for delivery orders.


e.  Determine the required delivery date.  See tables 7-1, 7-2, and 7-3.



(1)  If within established time frames, proceed to g.;



(2) If needed sooner than the established time frames, proceed to f.


f. Is the requirement urgent?  See chapters 6 and 7, appendixes D and E.



(1) If yes-- you need to prepare an urgency of need statement.



(2)  If no--


g. Is the estimated cost over $2,500 and only one known source?  See chapter 6, and appendixes D and E.



(1)  If yes-- you must provide a recommendation for other than full and open competition.



(2)  If no--


h. Is the requirement for supplies or for services?  See chapters 22 and 37.



(1)  If services, need to be familiar with chapter 37; and if over $2,500 estimated costs, information for a wage determination needs to be provided.



(2)  If supplies--


i.  Does it involve hazardous materials?  See chapter 23.



(1)  If yes-- you need to provide a certification.



(2)  If no--


j.  Are any other approvals required?  See chapters 5, 8, 25, and 45.



(1)  Yes-- if it is base level commercial equipment (BCE), test measurement and diagnostic equipment (TMDE), you want to advertise in newspapers or other publications, it will be a foreign acquisition, you want to lease motor vehicles, you want to lease any type equipment, Government property is involved, or environmental or safety reviews are required.



(2)  If no--


k.  Is there a mandatory source?  See chapter 8.



(1) Yes, if UNICOR, Workshops, or other agencies can provide items/services;



(2)  If no--


l.  Is it available from a current federal schedule?  See chapter 8.



(1)  If yes-- is the item listed adequate?  If not adequate, you need to provide a justification for a nonschedule item;



(2)  If no--


m.  Submit your Purchase Requests to DOC.  See chapter 2.



(1)  No-- if it must go to a functional manager such as DOL, DOIM, DPW, MEDDAC.



(2)  If yes--


n.  Prepare the DA Form 3953, Requests for Purchase and Commitment, cite the local purchase authority, be sure to include an estimated price, have the appropriate funds certified, don't split the requirement to avoid any approvals, and obtain the required signatures.  See chapters 2 and 10; appendix B.


o.  Is the purchasing packet complete?  See appendix B.



(1)  If no-- go back and review the process above and complete.



(2)  If yes--


p. No-- further action is required unless a modification is required.  See chapters 42 and 43.



(1)  If yes-- need to prepare a FB Form 43-R and process thru the same channels as the basic requirement.



(2)  If no--


q.  Were the items received by the required delivery date?  See chapter 12.



(1) If no-- contact the functional manager.



(2) If yes--



r.  Were the items or services acceptable?  See chapter 46.



(1)  If no-- provide a detailed written notice to the functional manager.  Do not process the receiving report until you are satisfied that you got what you ordered!



(2)  If yes--


s.  Prepare the receiving report and submit to Defense Finance and Accounting Service (DFAS).  See chapter 46.


t.  Was the receiving report processed late?  See chapter 32.



(1) If yes-- DFAS must pay any lost discounts and assess you with an interest penalty.



(2)  If no--


u.  The process is complete!  Congratulations!

B-4.  Provided below is a checklist summary of the required data needed for preparation of the Purchase Request.


a.  Administrative Data


(1) Purchase request number.  Each line item on the purchase request must have a unique line item number derived from the accounting classification.



(2)   Date of preparation.



(3)  Name of requesting activity (appendix C).



(4)  Delivery point specified .



(5)  Required delivery date is stated (chapter 7).



(6)   Local purchase authority cited (chapter 8).



(7)  Availability of funds certified (chapter 1).



(8) National stock number provided, or Federal supply classification.



(9)  Place of inspection and acceptance (chapter 46).


b.  Describing Requirement


(1)  Reference to specifications (chapter 10).



(2)  Purchase description sufficient (chapter 10).



(3)  Performance work statement reviewed for accuracy and relevancy (chapter 10).



(4)  Construction technical provisions in sufficient detail (chapters 10 & 36).



(5)  Exchange of personal property supported as required (chapter 17).



(6)  Used or reconditioned items (chapter 10).



(7)  Books and periodicals (chapter 10).


c.  Justification and Documentation


(1)  Known sources of supply (chapter 3).



(2)  Liquidated damages (chapter 12).



(3)  Warranty (chapter 46).



(4)  Recommendation for other than full and open competition (chapter 6 & appendixes D and E).



(5)  Leasing of motor vehicles (chapter 8).



(6)  Independent Government estimate (chapters 15 & 36).



(7)  Lease of equipment (chapter 7).



(8)  Authority to advertise in newspapers (chapter 5).



(9)  Similar requirement -- Federal supply schedule (chapter 8).



(10)  Urgent requirement -- Federal supply schedule (chapter 8).



(11)  Multiple sources -- Federal supply schedule (chapter 8).



(12)   Foreign origin (chapter 25).



(13)  Service Contract Act requirement over $2,500 (chapter 22).



(14)  Government property (chapter 45).


(15)  Statutory Cost Limitations (chapter 36).


(16)  Hazardous material certification (chapter 23).

B-5.  Now that you have a properly prepared DA Form 3953, these are the processes that are necessary to satisfy your requirement.  If the functional manager for the item or service is:


a.  MEDDAC



(1)  DA Form 3953 is brought to Customer Service for editing and review.



(2)  If all is in order, it is then forwarded to the Certifying Officer for review, certification, and signature.



(3)  It is then determined available for local purchase either by the MEDDAC or forwarded to DOC.



b.  Directorate of Logistics (DOL):



(1)  AIPB-The DA Forms 3953, 2765 and DD Form 1348-6 are received, clocked in and reviewed for required approvals, fund cites, and APC code.  




(a)  Forwarded to Property Book Officer for determination of authorization and sufficiency of data.




(b)  If all is in order, a document number is assigned and the package is forwarded to DOL Supply/Services Division Edit section;




(c)  If all is not in order, contact is made with the originating office for additional data or correction;



(2)  EDIT/CIU-The funded package is received and the source of supply determined as follows:




(a)  ISD Stock:  If the item is stocked in the ISD ASL, an issue will be made.  If there is no stock on hand, the requirements will be placed on back order against a stockage requisition or passed to the wholesale supply system;




(b)  Local Purchase:  If not available through ISD Stock or the wholesale supply system, the package is finalized and forwarded to DOC for action.


c.  Directorate of Public Works (DPW):

(Does not apply to construction services)



(1)  Need is identified and DA Form 3953 is prepared.



(2)  The DA Form 3953 is assigned a document number by DPW Supply and Equipment Division.



(3)  The form is taken to the DPW Budget Branch for funding.



(4)  DPW Budget Branch certifies to the availability of funds.



(5)  The form is forwarded to DOC for processing.


d.  Directorate of Information Management (DOIM):



(1)  Customer identifies automation or telecommunication need.



(2)  Need may be defined by reference to catalogs or contact with A P & P Branch, DOIM.



(3)  DA Form 3953 is prepared.  This must include a statement of requirement and three sources.



(4)  DA Form 3953 is taken to the appropriate budget person for funding (see below).



(5)  DA Form is taken to the appropriate functional manager for assignment of a document number.



(6)  The form is then returned to DOIM for review and approval.



(7)  Once completed, the purchase request is then taken to the appropriate functional manager for processing.


e.  Directorate of Resource Management (DRM):

(Applies only to Directorates/Commands without Fund Certification Authority).



(1)  DA Form 3953 is brought to Program and Analysis Division, Bldg 75.



(2)  If any prior approvals are required they must be secured prior to the funding process.



(3)  Appropriate budget analyst provides fund cite and verifies availability of funds.



(4)  DA Form 3953 is taken to Accounting Services Division, Bldg 75, Room 105 for certification of funds.



(5)  Funding is complete and DA Form 3953 may be taken to the functional manager such as DPW or DOL.


f.  Program Directors with Fund Certification Authority:



(1)  DA Form 3953 is brought to the appropriate fund certifying office.



(2)  If any prior approvals are required they must be secured prior to the funding process.



(3)  Appropriate budget analyst provides fund cite and certifies availability of funds.


g.  Directorate of Contracting:



(1)  Package is delivered to the DOC Mailroom, Support Division;



(2)  The package is clocked in and carried to the requisition input desk the same day;



(3)  The package is reviewed for obvious errors prior to input into the SAACONS data base;



(4)  If any problems are noted, the POC listed will be contacted by telephone to try and correct;




(5)  If problems cannot be corrected, the package is forwarded to Support Division Chief for review and return to the functional manager;



(6)  If there are no problems, the package is entered into SAACONS and forwarded to the action Division within DOC.

Appendix C

Activities Authorized to Submit Purchase Requests
C-1.  Supplies/Services (Unlimited).  The following activities are authorized to submit purchase requests for only those supplies (including lease in lieu of purchase) for which they have assigned logistical responsibility:


a. Directorate of Logistics (DOL), Supply and Services Division:  All supplies except those listed at subparagraph 1b and 1c (TISA is authorized to submit subsistence requirements).


b.  Directorate of Public Works (DPW), Supply and Equipment Division:  DPW requirements.


c. U.S. Army Medical Department Activity (MEDDAC), Logistics:  Medicines and medical supplies.


d.  Directorate of Public Works:  all construction services.

C-2.  Supplies/Services (Limited).  The following activities are authorized to submit purchase requests provided the type of items are only those specified below, the requirement is authorized to be purchased locally and is not available within the supply system or from existing Government assets:


a.  Fort Benning Schools:  Books, periodicals, pamphlets, and items peculiar to elementary and secondary schools.


b. Department of the Navy, Defense Printing Service Detachment Office:  Maintenance and repair of printing equipment.


c.  USAIC Library, USAIS Library, MACH Library, School of Americas Library:  Books, periodicals, pamphlets, subscriptions, and tapes containing sound materials.


d.  USAIC Chaplain:  Time dated publications such as Sunday school and Bible school and religious services literature.


e.  Directorate of Operations and Training (DOT), Training Support Center (TSC):  Repair parts and expendable supplies for locally fabricated and supported training aids and devices.


f.  DOL, Transportation Division:  Vehicle lease, unlimited.

C-3.  Others.  The following activities are authorized to submit purchase requests for supplies and services for their mission responsibility in accordance with local supply regulations.  Submission of PR's for supplies and services other than mission responsibilities will be as agreed to in the appropriate Interservice Support Agreement (ISSA).  This authority may be delegated to respective supply officers or other assigned responsible personnel:


a.  Commanders of support tenant activities.


b.  Commanders and Directors of U.S. Army Infantry Center and School.

Appendix D

Recommendation for Other Than Full and Open Competition
(Requirements over $25,000) (reference chapters 5 and 6)

(The required format is in the DOC/SAACONS system and entitled "janda" (See FB Form 61-R, Justification Review Document for Other than Full and Open Competition).  Contact the Systems Administrator, Support Division, DOC, for instructions on how to access the file and transmit to DOC.  FB Form 61-R must be used if the action is not done electronically.  FB Form 61-R is located at the back of this regulation and may be reproduced on office copiers on an “as needed” basis.

D-1.  Identification of document:  Identify the document as "Justification Review Document for Other Than Full and Open Competition."

D-2.  Ignore pages 1 and 2 of the janda document.

D-3.  Description of action (Document para 2):  Describe the nature of the contractual action for which approval is requested i.e., new contract or modification) and state type of funds to be used (OMA, OPA, MCA, etc.).

D-4. Description of supplies/services (Document para 3):  Describe the supplies or services to be acquired, including the estimated total value, quantity, and/or period of performance.


a. Descriptions should address commercial descriptions, restrictive vs. nonrestrictive descriptions, brand name or equal descriptions, unique vs. common repair parts descriptions, functional and/or physical descriptions, environmental descriptions limitations/constraints, electric/electronic characteristics, etc.


b.  Description must be that of manufacturer (not supplier), to include manufacturer's part number.


c.  Describe the item completely.  Include all of the features of the item that are essential, especially describe those features that make it different.  Include the model number and any other identifying characteristics.

D-5.  Actions to obtain competition (Document para 6):  Describe the efforts that have been or can be taken to ensure that offers will be solicited from as many potential sources as is practicable.  Also include a statement of the extent of effective competition and number of offers anticipated for the proposed acquisition.

D-6.  Reasons for authority cited (Document para 5):  Describe why the purchase requires other than full and open competition, including identification of the proposed or potential offeror(s), a discussion of the unique qualifications required by a contractor for fulfilling the contract, why only one source or product can meet the Government's minimum essential need, etc.  If urgency is involved, include the required delivery schedule and lead times involved.  Arrange data in the 4 categories shown (Background, Alternatives, Justification, and Impact) being sure to always address the following:


a.  What are the specific and unique features or characteristics of this product that make it distinctly different from other manufacturer's products?


b. Why does only this product satisfy the Government's minimum essential needs?  Why must the Government require the particular features or characteristics of this unique product only?


c.  What is the specific cost or specific harm to the Government that will result financially or otherwise if this particular manufacturer's product or service is not procured?  (Monetize if at all possible; general statements such as "mission failure" are not acceptable).


d.  If compatibility with on hand equipment is the limiting factor:



(1) Describe the on hand equipment to include make and model.



(2) How was it determined that no other manufacturer's product is compatible?



(3)  What are the specific features or characteristics that must correspond with the on hand equipment?

D-6.  Actions to increase competition (Document para 7):  Include a statement of the actions taken (or to be taken) to promote competition before any subsequent acquisition of the supplies or services is required.


a. If urgency is cited, what is being done to preclude a recurring urgent situation for procurement of this product?


b. What is being done to remove barriers to competition?  What is being done to allow competition of similar items from other manufacturers?  Will the item be displayed for other manufacturers interest?

D-7.  Market survey (Document para 8):  Describe the market survey conducted to identify all sources contacted and the results of such contacts.  If a market survey was not conducted, justify why it was not done or why it was not appropriate to do one.  Describe the extent of small business concerns contacted or why they were not contacted.  How was it determined that no other product will satisfy the Government's requirement?  What trade organizations, other Federal agencies, etc., were contacted?  What publications were researched?  What were the results of the research?  Why were other sources rejected or not contacted including small businesses?  List prior J&A's and results of competition or the lack of competition.  Explain all changed circumstances between this and other procurements.


D-8.  Interested sources (Document para 9):  Identify any prospective sources that may be interested in the acquisition (name, address, city, state, zip code, and area code/telephone number).

D-9.  Other factors (Document para 10):  Discuss any other factors supporting the use of other than full and open competition, such as:


a.  Procurement history.  Reasonable effort to provide the following information is expected.  If data is lacking, fill in as much as is available and write "unknown" or other explanation as appropriate.



(1)  Contract or order numbers and dates of last several awards, if any.



(2)  Competitive status of these actions.



(3)  Authority for less than full and open competition, if noncompetitive previously.



(4)  Actions which were to be taken to promote competition, if noncompetitive previously.



(5) If fully competitive, explanation of changed circumstances that require this procurement to be other than full and open competition.



(6) Explanation of any unusual patterns, e.g., several consecutive urgent purchases.



(7)  If a J&A was prepared to support the immediately prior buy, describe the circumstances used and what, if anything, has changed since that buy.


b.  Acquisition data availability.  Explain why technical data packages, specifications, engineering descriptions, statements of work, or purchase descriptions suitable  for full and open competition have 

not been developed or are not available.  Describe actions taken or planned to remedy this situation.


c.  Unusual and compelling urgency:  When urgency is cited, provide data to support the urgency, estimated cost, or other rationale as to the nature and extent of the harm to the Government.



(1)  Include the required delivery schedule and lead times involved.



(2)  Justify the quantity required.  Why is the quantity stated necessary?  What is the normal lead time?  How does this affect the quantity required?



(3)  When is the product required?  Why will the urgency limit competition?  Why is there not sufficient time for competing the requirement?



(4)  How did the Government get into an urgent situation?  Give a chronology of events.  Provide dates.  Justification must clearly show that the urgency is not caused by lack of preplanning.


d.  Subcontracting Competition:  Do not put anything in this paragraph.

D-10. Certifications:  Include and complete the following certifications by appropriate activity chiefs or designees:


a.  Technical certification (Document para 11):  "I certify that the supporting data under my cognizance which are included herein are accurate and complete to the best of my knowledge and belief."  Include name, date, title, and signature.


b.  Requirements certification (Document para 12):  "I certify that the supporting data under my cognizance which are included herein are accurate and complete to the best of my knowledge and belief."  Include, name, date, title, and signature.

D-11.  No other portions of the Document are to be completed.  When internal reviews of the data are completed, forward the file electronically to DOC.  Be sure to reference the document location and file name on the PR.

Appendix E

Recommendation for Other than Full and Open Competition
(Requirements $25,000 and under) (Reference chapters 6 and 13)

E-1.  Description of supplies or services and name, address, and phone number of the proposed source.


a.  Description must be that of the manufacturer (not supplier), to include manufacturer's part number.



b.  Describe the item completely.  Include all of the features of the item that are essential, especially describe those features that make it different.  Include the model number and any other identifying characteristics.

E-2.  Describe why the purchase requires other than full and open competition, the unique qualifications required for completion of the contract, why only one source or product can meet the Government's need, etc.


a.  What are the specific and unique qualifications of this product that make it different from other manufacturer's products?


b.  Why does only this product satisfy the Government's minimum needs?  Why must the Government procure 

the particular features of this product only?


c.  What is the cost or specific harm to the Government that will result if this particular manufacturer's product is not purchased?


d.  If compatibility with on hand equipment is the limiting factor:



(1)  Describe the on hand equipment to include make and model.



(2)  How was it determined that no other manufacturer's product is compatible?



(3)  What are the specific features that must correspond with the on hand equipment?

E-3.  When urgency is cited provide data, estimated cost, or other rationale as to the nature and extent of harm to the Government.  Include the required delivery schedule and lead times involved.  A separate "Statement of Urgency" is not required when urgency is cited for this "Recommendation for Other Than Full and Open Competition."  


a. Justify the quantity required:  Why is the quantity stated necessary?  What is the normal lead time?  How does this affect the quantity required?


b.  When is the product required?  Why will the urgency limit competition?  Why is there not sufficient time for competing the requirement?


c.  How did the Government get into an urgent situation?  Give a chronology of events.  Provide dates.  Justification must clearly show that the urgency is not caused by a lack of preplanning.

E-4.  Describe the extent of the market survey conducted to identify all qualified sources and the results thereof.  How was it determined that no other product will satisfy the requirement?  What trade organizations, other Federal agencies, etc., were contacted?  What publications were researched?  What were the results of the research?  Why were other sources rejected?  List prior J&A's and results of competition.  Explain changed circumstances from other procurements.

E-5. Describe the action taken (or to be taken) to increase competition before any subsequent purchases are required.


a.  What is being done to preclude a recurring urgent situation for procurement of this product?


b.  What is being done to remove barriers to competition?  What is being done to allow competition of similar items from other manufacturers?

E-6. The recommendation must convince the reader that the procurement can be made from only one source or the current urgent situation did not result from a lack of preplanning on the part of the Government.  Ask the questions Who? What? Where? When? Why? How?

E-7. Certifications:  Include and complete certifications by appropriate activity chiefs or designees:


a.  Technical certification:  "I certify that the supporting data under my cognizance which are included herein are accurate and complete to the best of my knowledge and belief."  Include name, date, title, and signature.


b.  Requirements certification:  "I certify that the supporting data under my cognizance which are included herein are accurate and complete to the best of my knowledge and belief."  Include, name, date, title, and signature.


Glossary
Section I.

Abbreviations/Acronyms/Brevity Codes
(8a)
(8a) Program

AAP
Advanced Acquisition Plan

AFARS
Army Federal Acquisition Regulation Supplement

ALMC
Army Logistics Management College

AMC
Army Materiel Command

BCM
Business Clearance Memorandum

BPA
Blanket Purchase Agreements

CAD
Contract Administration Division

CBD
Commerce Business Daily

CICA
Competition in Contracting Act of 1984

COD
Cash on Delivery

COR
Contracting Officers's Representative

DA
Department of the Army

DBBL
Dismounted Battlespace Battle Laboratory

DCP
Director/Directorate of Civilian Personnel

DLA
Defense Logistics Agency

DO
Delivery Orders

DOC
Director/Directorate of Contracting

DOIM
Director/Directorate of Information Management

DOL
Director/Directorate of Logistics

DOT
Director/Directorate of Operations and Training

DPS
Defense Printing Service

DPW
Director/Directorate of Public Works

DRM
Director/Directorate of Resource Management

F&A
Finance and Accounting

FAR
Federal Acquisition Regulation

FOB
Free on Board

FSC
Federal Supply Class

FSS
Federal Supply Schedule

FY
Fiscal Year

GAO
General Accounting Office

GFP
Government Furnished Property

GSA
General Services Administration

GSBCA
General Services Board of Contract Appeals

HCA
Head of Contracting Activity

IFB
Invitation for Bids

IMM
Item Material/Management

ISSA
Interservice Support Agreement

J&A
Justification and Approval

MCA
Military Construction, Army

MEDDAC
U.S. Army Medical Department Activity

MIPR
Military Interdepartmental Purchase Requests

MOL
Maximum Order Limitation

MOU
Memorandum of Understanding

MSDS
Material Safety Data Sheet

NAF
Nonappropriated Fund

OFPP
Office of Federal Procurement Policy

OMA
Operations and Maintenance, Army

OPA
Other Procurement, Army

OSHA
Occupational Health and Safety Administration/Act

PALT
Procurement Administrative Lead Time

PR
Purchase Request

PWS
Performance Work Statement

QAE
Quality Assurance Evaluator

QASP
Quality Assurance Surveillance Plan

RFP
Request for Proposal

RFQ
Requests for Quotation

RWOA
Return Without Action

SADBUS
Small and Disadvantaged Business Utilization


Specialist

SAF
Subject to Availability of Fund

SBA
Small Business Administration

SDB
Small Disadvantaged Business

SJA
Staff Judge Advocate

TDY
Temporary Duty

TILO
Technical Industrial Liaison Office

TISA
Troop Issue Support Activity

TMDE
Test, Measurement and Diagnostic Equipment

TSC
Training Support Center


UNICOR
Federal Prison Industries, Inc.

USAIC
U.S. Army Infantry Center

USAIS
U.S. Army Infantry School

USC
United States Code

VECP
Value Engineering Change Proposal

Section II
Terms
Acquisition planning 

The process by which the efforts of all personnel responsible for an acquisition are coordinated throughout the acquisition process.

Commercial computer software 

Computer software that has been developed at private expense for the commercial marketplace and is not in the public domain.  The term "commercial computer software" includes any commercial computer software that has been modified or will be modified to satisfy requirements expressed in a competitive procurement solicitation.

Commercial computer software documentation 

The computer software documentation customarily provided to the public at, or subsequent to, the time the commercial computer software is licensed or provided to the public.

Computer software 

A set of instructions, rules, routines or statements that cause a computer to perform a specific operation or series of operations; and, source code listings, object codes, design details, algorithms, processes, flow charts, formulae, and related material that would enable the software to be reproduced, recreated or recompiled.

Computer software documentation 

Owner's manuals, user's manuals, and operating instructions and other items, regardless of storage media, that explain the capabilities of the computer software or provide operating instructions for using the software to obtain desired results from a computer.

Contract administration 

All post award functions required to ensure that the contractor performs satisfactorily according to the terms and conditions of the contract.  These functions include but are not limited to, processing performance and payment bonds, approving invoices, monitoring labor law compliance, negotiating/executing modifications, property administration, issuing stop work orders, and accomplishing administrative closeout procedures.

Contracting 

Purchasing, renting, leasing, or otherwise obtaining supplies or services from commercial sources.

Contracting officer 

A person with the authority to enter into, administer, and/or terminate contracts and make related determinations and findings.  The term includes certain authorized representatives of the contracting officer acting within the limits of their authority as delegated in writing by the contracting officer.

Construction 

Construction, alteration, or repair (including dredging, excavating, and painting) of buildings, structures, or other real property.  For purposes of this definition, the terms "buildings, structures, or other real property" include but are not limited to improvements of all types, such as bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers, mains, power lines, cemeteries, pumping stations, railways, airport facilities, terminals, docks, piers, wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, canals, and channels.  Construction does not include the manufacture, production, furnishing, construction, alteration, repair, processing, or assembling of vessels, aircraft, or other kinds of personal property.


Descriptive literature 

Information, such as cuts, illustrations, drawings, and brochures, which show the characteristics or construction of a product or explains its operations.  The term excludes information such as that furnished in connection with the qualifications of a bidder or for use in operating or maintaining equipment.  If the requiring activity feels the need for descriptive literature, consideration should be given to the use of negotiated procedures.

FOB 

Free on board.  This term is used in conjunction with a physical point to determine (a) the responsibility and basis for payment of freight charges and (b) unless otherwise agreed, the point at which title for goods passes to the buyer or consignee (Government).

FOB destination 

Free on board at destination; i.e., the seller or consignor delivers the goods on seller's or consignor's conveyance at destination.  Unless the contract provides otherwise, cost of shipping and risk of loss are borne by the seller or consignor.

Local purchase
The authorized purchase of supplies, services, and construction by an installation for its own use or the use of an installation or activity logistically supported by it.  Local purchase is not limited to the immediate geographical area in which the purchasing installation is located.

Market research 

The process used for collecting and analyzing information about the entire market available to satisfy the minimum agency needs to arrive at the most suitable approach to acquiring, distributing, and supporting supplies and services.

Market survey 

Attempts to ascertain whether other qualified sources capable of satisfying the Government's requirements exist.

May 

Denotes the permissive.

Negotiation 

Contracting through the use of either competitive or other than competitive proposals and discussions.  Negotiation is a procedure that includes the receipt of proposals from offerors, permits bargaining, and usually affords offerors an opportunity to revise their offers before award of a contract.  Give and take may apply to price, schedule, technical requirements, type of contract, or other terms of a proposed contract.

Any contract awarded without using sealed bidding procedures is a negotiated contract.

Non-personal services contract 

A contract under which the personnel rendering the services are not subject, either by the contract's terms or by the manner of its administration, to the supervision and control usually prevailing in relationships between the Government and its employees.

Offer 

A response to a solicitation that, if accepted, would bind the offeror to perform the resultant contract.  Offers in response to sealed bids are called "bids" or "sealed bids" and offers in response to negotiated requests for proposals (RFP) are called "proposals."

Personal services contract 

A contract that, by its express terms or as administered, makes the contractor personnel appear, in effect, to be Government employees.

Procurement administrative lead time (PALT) 

The time required to complete an acquisition; i.e., computed from the purchase request receipt date in the Directorate of Contracting through the date of contract award or issuance of order.


Purchasing 

Normally refers to the acquisition of supplies and non-personal services in the amount of $25,000 or less using imprest funds (C.O.D.), purchase orders (P.O.),  blanket purchase agreements (BPA), credit cards, and delivery orders (D.O.) using small purchase procedures.

Receiving report 

Written confirmation from the functional activity verifying receipt of requested supplies or performance of services pursuant to the requirements of the contract.  A receiving report must be received by the Finance and Accounting Office prior to payment of contract.

Service contract 

A contract that directly engages the time and effort of a contractor who primary purpose is to perform an identifiable task rather than to furnish an end item of supply.  A service contract may be either a non-personal or personal contract.  It can also cover services performed by either professional or nonprofessional personnel whether on an individual or organizational basis.

Shall 

Denotes the imperative.

Small purchase 

The acquisition of supplies, non-personal services, and construction in the amount of $25,000 or less using simplified purchase procedures.  Small purchase procedures are the methods for making small purchases using: imprest funds, Government credit cards, purchase orders (PO), and blanket purchase agreements (BPA). The term does not include acquisitions on delivery orders under Federal schedules, or orders from primary sources, i.e., Federal Prison Industries, Inc. (UNICOR); or from Workshops for the Blind and Other Severely Handicapped, or contracts awarded using other than simplified purchase procedures.

Technical data 

Recorded information, regardless of format or storage media, of a scientific or technical nature.  Technical data includes computer software documentation and computer data bases but does not include computer software, financial data, administrative data, or cost or pricing data.
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